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Francis Cabot Lowell 


HE death of- Judge Francis Cabot 
Lowell, at an age when men are 
usually in their prime, is deeply re- 
grettable as depriving the federal bench 
of one of its best equipped members as 
regards character and ability. 

Judge Lowell was an admirable type 
of the painstaking, learned and upright 
judge. The ailment which hastened 
his death was undoubtedly due in large 
measure to the earnestness with which 
he applied himself to his judicial labors. 
A man of books, plentifully endowed 
with the traits of one of the most gifted 
families of Massachusetts, he willingly 
took upon himself burdens of the kind 
almost certain to break men of sensitive 
organization, though they may rest more 
lightly on rougher and brawnier shoul- 
ders. As Major Henry L. Higginson 
has said, ‘““The Lowells always cared 
more to serve than to earn,’”’ and it was 
Judge Lowell’s keen sense of public 
duty which exacted a heavier toll than 
he could bear and prematurely exhausted 
his powers. 

Zealous in protecting the rights of 
the less favored litigant, unfailing in 
courtesy, and of a fine impartiality of 
mind, he won the universal respect of 
the bar for his fairness in dispensing 
even-handed justice. Judge Lowell’s 
activities were mainly confined to the 
legal sphere. He had, however, con- 
tributed articles to the Atlantic Monthly 


and other magazines, and had written a 
valuable life of Joan of Arc, in which 
he was the first to analyze her trial 
from a lawyer’s point of view. He was 
also deeply interested in his alma mater, 
serving first as an Overseer and subse- 
quently as a Fellow of Harvard Uni- 
versity. He was also interested in the 
American School of Classical Studies 
at Athens, of which he was president of 
the Board of Trustees. He had also 
made notable contributions to the litera- 
ture of Unitarianism. The traces of 
this breadth of sympathy are seen in 
all his judicial work. As his friend Mr. 
Roosevelt said, ‘‘He was a judge with 
great legal learning and ability, who 
never for one moment permitted learn- 
ing and technique of the law to dim his 
clear understanding of the fact that a 
judge must be much more than a law- 
yer.”” The quality of his work, in fact, 
was such as to verify Bagehot’s con- 
tention that a thorough soundness of 
judgment cannot exist in the absence 
of a wide range of delicately cultivated 
sensibilities. 

His decision holding Armenians 
proper subjects for naturalization, within 
the “free white persons’ clause, was 
characteristic of a Lowell. There was 
nothing remarkable about the ruling, 
for Armenians, Syrians and Turks had 





1See 22 Green Bag 135. 
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been freely naturalized in his court for 
years. But the significant point is that 
the opinion was written from the depths 
of moral conviction, and was handed 
down on Christmas Eve. It expressed 
the breadth of his humanity, and his 
freedom from narrow Puritanical pre- 
judices. It showed that a Bostonian 
who is also a Lowell can attain the 
highest level of statesmanlike impar- 
tiality. 

Judge Lowell was the son of George 
Gardner Lowell and Mary Ellen (Parker) 
Lowell, and was born in Boston on Jan. 
7, 1855. His father was a son of Francis 
C. Lowell, the manufacturer, nephew of 
John Lowell, Jr., founder of the Lowell 
Institute, and cousin of federal Judge 
John Lowell, who died in May, 1897. 

The son was educated in private 
schools in which he was fitted for Har- 
vard College. He was graduated in 
1876, and immediately after entered the 
Harvard Law School, where he remained 
until 1879. From May, 1880, to Febru- 
ary, 1882, he served as private secretary 
to Chief Justice Horace Gray, after- 
ward Justice of the United States Su- 
preme Court. Later he practised with 
the legal firm of Lowell, Stimson & 
Lowell, the other members being Fred- 
eric J. Stimson and A. Lawrence Lowell. 
He married in 1882 Cornelia Prime 
Baylies, daughter of the late Edmund 
Lincoln Baylies of New York and Taun- 
ton. 

As a Republican he was elected to the 
Boston Common Council in 1889, serv- 
ing for three years, and in 1895 he was 
chosen a member of the lower house of 
the legislature and served three or four 
terms, holding the chairmanship of im- 
portant committees like Ways and Means 
and Taxation. He would doubtless have 
been Speaker had he chosen to remain 
in the legislature instead of accepting 


The Green Bag 


a place on the bench. On Jan. 10, 1898, 
President McKinley appointed him Dis. 
trict Judge. He was promoted to the 
Circuit Court on Feb. 23, 1905. 

With his cousin, A. Lawrence Lowell, 
Judge Lowell was the author of a work 
on “The Transfer of Stock in Private 
Corporations,’ published in 1884. He 
was honored by Williams College at its 
last commencement with the degree of 
LL.D., the degree simultaneously con- 
ferred upon Governer Charles Evans 
Hughes of New York and Francis E.. 
Leupp, former United States Commis- 
sioner of Indian Affairs. 

The Lowells are a family of lawyers, 
Even his kinsman, James Russell Lowell. 
attended Harvard Law School and was 
admitted to the bar. Two John Lowells 
have been federal judges, one being 
appointed by Washington, the other by 
Lincoln. The second John Lowell was 
considered the highest authority in the 
country on bankruptcy, and the Lowell 
bill, introduced in Congress in 1882, was 
an important predecessor of the present 
bankruptcy statute. Judge Francis C. 
Lowell was appointed to the federal 
bench when the present bankruptcy 
law was undergoing its first tests, and 
he had a great deal to do with its 
administration and interpretation. 

President Eliot, at the banquet given 
Judge Lowell in Boston on his retirement 
in 1884, remarked that the Lowell family 
illustrated ‘‘the power of a dynasty of 
character.” A rich heritage came to 
Francis Cabot Lowell, a heritage of 
talent and character as well as of refine- 
ment transmitted by generations of 
affluence, and he made the most of it, 
adding new lustre to the fame of a 
family which, according to the tests by 
which real distinction is measured, 
doubtless ranks as the first family of his 
native state. 
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Nunc Pro Tunc 


By Henry A. Metvin 
AssociaTE JUSTICE OF THE SUPREME Court oF CALIFORNIA. 


{ Note-—The learned reader may know all there is to know about the meaning of the 
phrase nunc pro tunc, but we venture to ask his attention to the views of an eminent 
jurist on this expression, the more readily because this authority treats the subject in 
a new light, and like certain sculptors in old fairy tales, moulds his handiwork with such 
extraordinary success that it actually lives and speaks under his magic touch. The 
disquisition was delivered at the quarterly dinner of the San Francisco Bar Association 
last December, in the presence of a gathering so versed in moribund legal lore that 
they could not fail to be dazzled by the retroactive splendor of Mr. Justice Melvin’s 
vivid translation of the words of a dead language into the heart-throbs of the living. 
In fact, there is only one phrase which can fitly describe the distinctive note of modernity 
which reverberates throughout this treatment of a musty subject, and that is the 
expressive term for which no synonym exists in the English language, nunc pro tunc. 


AY it please the Court, Gentlemen 
of the Jury: — 

I have experienced the first thrill of 
joy this evening in learning that I have 
been even indirectly the means of get- 
ting my dear friend Judge Hunt’ into 
a law library. Judging by my early 
experiences at the bar of Department 
Five, and my later more painful duties 
of stern appellate inspection of some 
of the proceedings in that Court, I 
should say that the visit possessed all 
the charm of novelty. 

The Judge once confided to me the 
fact that he hated puns and therefore 
never resorted to a library to hunt 
authorities. 

Be not deceived by the ease with 
which he cites Mrs. Partington and 
Bumble. These references are all to 
be found in those two useful text-books, 
which he owns, “‘Whitewash on Char- 
acter” and “Shortridge on Silence.”’” 

With respect to the opinions of liti- 
gants coming on appeal from Depart- 





1Judge Hunt, who presided at the banquet, is 
the senior Superior Court judge of the state, hav- 
ing been continuously in office since Jan. 1, 1880. 
— Ed. 
2Mr. Shortridge is reputed the most eloquent 
orator in California. — Ed. 


—Ed.] 


ment Five, it may be said that when 
they come as grist from that mill they 
are satisfied with any fate. 

At the outset I am embarrassed about 
the pronunciation of my subject. Mr. 
Justice Henshaw, who was more or less 
remotely acquainted with the professors 
at the University of California before 
the days of the Continental pronuncia- 
tion, says that the expression should be 
“nunc pro tunc,” with the “u’’ hard as in 
“‘horehound” and ‘“‘hospital,”’ not soft as 
in ‘‘McEnerney.’”* 

Mr. Justice Shaw, who in his youth 
associated with the Indiana poets, main- 
tains that the vowel should have a cooing 
sound as in “‘Murasky’’* and “‘Mogan.””® 

Mr. Justice Sloss, a Harvard man, 
thinks the ‘“u” should be even more 
unctuous, as in “Hooray” and “Hula 
hula.” 

Mr. Justice Lorigan is sure it should 
be spoken as the “u” in “Cruiskeen 
Lawn” and “Erin go Bragh.” 

3Mr. McEnerney is one of the most eminent mem- 
bers of the California bar, and the author of the 


McEnerney Act, recently sustained by the Supreme 
Court of the United States. — Ed. 

*Judge Murasky is judge of the juvenile court in 
San Francisco. — Ed. 

5Judge Mogan is one of the judges of the Superior 
Court of the city and county of San Francisco.—Ed. 
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Mr. Justice Angelotti, in a specially 
concurring opinion, agrees with both 
Sloss and Shaw, JJ., but thinks the 
vowel should be sounded possibly as in 
“Sausalito.” The Chief Justice dissents. 

Thus, aided by the luminous learning 
of my confréres, I shall call it what I 
“darn please.” 

This expression is composed of ‘‘nunc,”’ 
thought by some commentators to be 
an abbreviation of “nunquam” meaning 
“never again”, “pro” signifying “‘for’’, 
and “tunc,’’ a corruption of ‘‘bunk,” 
meaning ‘“‘shell game.” 

[The speaker here produced from be- 
neath the table a portly valise from 
which he took sundry formidable look- 
ing volumes and from them read the 
following citations. He also apologized 
for indulging in oral argument, remind- 
ing his audience that there were no 
briefs on file.] 

Nunc pro tunc, says one very learned 
commentator, is the one confession of the 
law that we have left undone those 
things which we ought to have done. 

It is the equivalent of “Never put 
off until tomorrow what you can doa 
year from next Thursday.” 

It imports into the law that homely 
maxim, “If at first you don’t succeed, 
try, try again.” 

Everybody loves it except the Clerk, 
who usually gets cussed for the original 
omission. 

I have known a nunc pro tunc that 
would eat out of the hand, although it 
was a little timid in the presence of an 
appellate tribunal. When manipulated 
by a judge who is truly great, it settles 
titles, relieves chills, makes divorced 
people happy and raises variegated 
Hades with ultra-technical practitioners. 
Vol. 19, p. 23, H. O. H. O. (Hunt on 
Holding Office). 

Mr. Justice Kerrigan, in his charm- 
ing work entitled “Vox Populi at North 


Beach,” says that: “An order nunc pro 
tunc is usually an exemplification of ‘the 
maxim, ‘gut facit per alium facit per se,’ 
because it is the means whereby the 
careless lawyer makes the Court his 
agent for the repair of his bad breaks.” 
Dr. William Carey Jones, who spends 
his life making Roman Law popular 
among the Berkeley Indians, says: 
(citing Wheeler on Wheeler*), ‘“The true 
scholastic meaning of nunc pro tunc is 
the appropriation of ancient learning 
with the claim of modern originality.” 
Perhaps the most lucid definition is 
this: “‘ Nunc pro tunc is a term applied 


to those mandatory manipulations - 


whereby the monstrous misprisions of 
mushy malpractitioners are moulded 
into vivid verisimilitude of impeccable 
historic truths.’ Chipman’s “Brief 
Opinions,” vol. 200, page 9009.’ 

Another view is this: “‘ Nunc pro tunc 
means: Vote now as well as four times 
this morning.”” Devoto on Votes, vol. 
1, page 1, section 1.° 

“The words nunc pro tunc,’’ declares 
another eminent authority, “are some- 
times applied to those descriptions of 
mining claims written upon perfectly new 
paper, dated three years ago last week 
and deposited in old monuments. They 
might better be called ‘Punk pro 
Bunk.’”” Vol. X, page 23, Lindley® on 
Assessed Excavations. 

Another reference to this musical mix- 
ture of syllabic slaps in this: ‘ Nunc 
pro tunc means Let the Court’s kindness 
repair the parent’s pusillanimity. Let 





®Mr. Charles Stetson Wheeler, a very distin- 
guished lawyer, is an intimate friend of Dr. Benja- 
min Ide Wheeler, President of the University of 
California, an unrelated namesake. — Ed. 

™Mr. Presiding Justice Chipman of the District 
Court of Appeals for the third district is noted for 
his lucid and scholarly but lengthy opinions. — Ed. 

®Mr. Devoto is one of the leading attorneys of 
San Francisco and devotes some attention to 
politics. — Ed. 

®*Judge Lindley, the retiring president of the Asso- 
ciation, is best known by his work on Mines.—Ed. 
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the wise and gentle hand of now erase 
the sordid story of yesteryear.” Mu- 
rasky’® on Making Men, page 77. 

And now let us allow the poet to sum 
up in a sonnet: — 


NON FUIT, SED EST ET FUIT 


Out from the storehouse vast of legal junk, 
Where maxim jostles against dictum old; 
Where ancient axioms of worth untold 

Are mixed with myths as ran k as Chinese punk, 

Where jargon grim of medieval monk, 

Queer French, the heritage from Normans bold, 
And quaintest Saxon, redolent of mold, 

Are mixed in one inextricable hunk, 

Comes that queer collocation: Nunc pro tunc, 
An onomatopeceia brave and strong 
Yet gentle as a Kentish maiden’s mien. 

Just speak it, and you hear the plectrum’s plunk, 
On golden lyre that sounds to sombre song, 
The definition, ‘“‘Ah, it might have been.” 


From “Law, Leech and Lute,” by Dr. Edward 
Robeson Taylor. !! 


So much for the definition of my 
subject. 

Upon the sactintins of the rule I 
have but little to say. I would, how- 
ever, mildly suggest that when the 
Commonwealth Club prepares our next 





See note 4 supra. 

“Dr, Edward Robeson Taylor, formerly Mayor 
of San Francisco, is entitled to write M.D. as well 
as LL.D. after his name, and is the author of sev- 
eral volumes of excellent verse. — Ed. 
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batch of statutes for formal ratification 
by the Legislature, something be done 
for the lawyer. 

For example, there might be a provi- 
sion that each member of the bar might 
correct two records a year by an order 
nunc pro tunc. 

Wouldn’t it be lovely to insert in the 
record of that proceeding wherein the 
Judge icily remarked that he should 
have credit for at least ordinary com- 
mon sense, the reply of counsel, thought 
of next day, that he never gave such 
credit except upon some showing of 
mental solvency! 

How wonderful it would be to recon- 
struct cases from the viewpoint of after- 
thought, correcting mistakes, smiting 
opposing counsel, whacking the Court 
without danger of punishment, and 
generally roaming in the realm of poetic 
justice! It would change history, per- 
haps, but what is history except the 
visions of egotists? 

Let us enjoy the good fellowship of 
this evening with all the vim and 
enthusiasm that each of us possessed 
when first he faced a jury. 

Gentlemen of the Jury, the case of 
the Bar Association v. Dull Care is in 
your hands — and stomachs. 
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REFLECTIONS OF A VICTIM TO A THREE MONTHS SIEGE 


By Joun Macy 


[ Note. — While Mr. Macy says that in his town any journalist is a “literary man,” 
we can assure our readers that he is himself to be considered a literary man in the higher 
sense. We take an especial satisfaction, therefore, in presenting views on the law 
written by some one besides a lawyer — the views of a layman whose perception of life’s 
values, grave and gay, undoubtedly measure up to the standard of professional acumen, 
and we would add that it possibly excels it, were it not for the fact that our lawyers are 
universally so witty and accomplished. The disguise of place names which the author 
adopts is a thin one; it is quite evident that he is writing of the home county of the 
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Green Bag, and Mortville is a transparent equivalent for Dedham. However, his obser- 
vations are not to be deemed too closely linked with any particular section of the 
country, and may be typical of many a semi-rural county. The article was first pub- 
lished in the Boston Transcript of Feb. 8, 1911, and is reprinted with its courteous 


permission. — Ed. ] 


HE aged constable of the town of 
Fareham accosted me in the post- 
office, and holding a paper under my 
nose, informed me that I had been 
drawn as juryman. 

I was to report for the civil term of 
the Superior Court about to sit at 
Mortville in and for the county of 
Wessex-God-save-the-Commonwealth-of 
Massachusetts. From my neighbors 
I learned that there were various pre- 
texts on which I might ask to be excused. 
But I was advised that being a literary 
man (in my town any sort of journalist 
is a “literary man’’) I should find the 
court experience good material. My 
fellow townsmen are always solicitous 
about my material. When I fell off the 
roof and broke my leg, they congratu- 
lated me because I could use the experi- 
ence in a novel. I agreed that a session 
in the jury box would be good experience 
whether I ever wrote another word or 
not. Moreover, I had no excuse to 
offer the judge, because being a “‘literary 
man” I have no honest occupation, 
no private business which I have a right 
to regard as important. Finally, I 
consider it dishonest to try to escape 
public business and throw it on some- 
body else. I reported at the court house. 


My fellow jurors were men of many 
occupations, of all ages, and of a good 
order of intelligence. It may be that 
in the cities respectable men shirk the 
duty, and undesirable job-seekers fill 
the jury boxes. I doubt if that is true, 
and I know that no such condition 
prevails in my county. Our jury was 
immeasurably superior to the lawyers 
in point of intelligence and honesty. 


The panel numbered thirty-odd and 
that is a large enough handful of men to 
insure a good human average. (Lawyers 
by the selection of their craft are below 
the human average.) Our jury was well 
mannered, did not quarrel, was conscien- 
tious and laborious in the consideration 
of cases. There were two or three block- 
heads (who, of course, disagreed with 
me — a blockhead is always a man who 
thinks as you do not), and there were 
one or two idlers who paid little atten- 
tion to the cases. The great majority 
were sensible, honest, hard-thinking men. 

There is a notion current among 
half-educated people, who prove their 
inferiority by thinking themselves su- 
perior, that the jury system must be 
a great mistake. A few days after the 
opening of the term I went into a 
literary club in Boston. A _ Boston 
literary club consists of five members 
who cannot write and several hundred 
members who have never tried. I met 
one of those who have tried, a good man, 
but too highly cultivated ever to have 
had much real education. I told him 
of my jury duty. He said it was unusual 
to have a man like me on a jury. After 
the waiter had brought them, we con- 
tinued the conversation. I found it 
was not that my club friend thought 
much of me, but that he had a poor 
opinion of juries. He knew nothing 
about courts or about the system of 
selecting jurors. Yet he was sure that 
juries were as a rule uneducated. I 
said these jurors were good men. 

‘Well, what sort are they?” he asked. 

“Why, just thirty men, same as thirty 
men you might pick up anywhere, 
around this club.” 
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He gasped protestation. 
“Surely you do not mean that they 


are as intelligent as members of this 
club?” 

How can a man like that ever delude 
himself into thinking he can write novels 
about human beings? I had to explain 
to him that in the first place the members 
of that club are not educated men in any 
select sense. They are duffers like the 
common run of us. One and another of 
us is educated to do some special thing. 
My friend, for instance, is admirably 
educated not to write novels. I tried 
to explain to him that the cases which 
come into court are the traditional 
quarrels of neighbors, and that ex- 
perience in life is the only training for 
a juror (and the best training for a 
novelist). In the several arts and 
sciences there can be specially trained 
experts. But there can be no trained 
expert in life. Human wisdom, common 
sense, fairness of mind are not found 
in any one race, grade, class of men; 
they are virtues peculiar to this and that 
individual. 

But the man who has had the privilege 
of special training as architect, novelist, 
school teacher, engineer, is likely to 
have a better all-round mind, more 
likely to rise above prejudices. So 
argued my friend and thereby dis- 
proved it. For he was evincing the 
little prejudice of his class, a prejudice 
that obscured his view of human nature. 
The prejudices of the so-called educated 
man are as inflexible as those of a man 
who has worked with his hands since he 
was fourteen. Imagine a jury made up 
wholly of college professors. Who 
would be litigant before such tribunal? 
(There is one of my educated prejudices.) 
The fact is, the human being is a tangle 
of prejudices. Only a few men are 
sufficiently self-conscious to know the 
dangers of their own judgments, to 
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be able to turn upon their own intellect 
and say to it: “Now, old intellect, 
clogged with myths and emotions and 
sectarian persuasions, get free as you 
can from all the lumber that burdens 
you and think as clearly as possible about 
this case which has been given you to 
decide.” Few of us can do that, few 
have the will to try it. And those few 
are just as likely to be found in one class 
of men, in one trade or nationality as 
another. 

Mary Anne sues grandfather’s estate 
and tries to dispossess some prim old 
aunts, who think the little hussy is 
mighty ungrateful. The whole family 
row comes out in court. Who can settle 
it fairly? Nobody short of demigods. 
But a farmer and a blacksmith and a 
grocer and a motorman know just as 
much about the mess as forty Supreme 
Court judges. Moreover, they have no 
foolish theories of justice. They go 
at the problem just as they go at any 
neighbors’ quarrel. Their opinions about 
the ordinary civil suit are as valid as 
those of any other men. Do juries give 
outrageous verdicts? They do. But 
can any decision of any twelve men com- 
pare unfavorably with some of the 
decisions of federal judges? We know 
that one man’s judgment cannot be 
exactly as good as another’s. But in 
practice we cannot tell which is better, 
for that involves a third judgment — 
our own. 

Nietzsche says, ‘‘We are primordially 
illogical and hence unjust human beings, 
and can recognize this fact; this is one 
of the greatest and most baffling dis- 
cords of existence.”” The whole matter 
comes to this, that none of us can ever 
tell who is fit to be juryman, who is fit 
to be judge. The negative foundation 
of democracy is that though I am in- 
competent to govern myself you are 
still more incompetent to govern me. 
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A good proof of the inadequacy of 
human judgment of human judges is 
the way lawyers blunder when they 
challenge jurymen. After a few weeks 
we men in the box get to know each 
other a little; we think we have ‘“‘sized 
up” the habits of mind of the other 
fellow. The lawyer often challenges the 
wrong man, just the man who, we 
think, would be on his side. Lawyers 
have had long experience in judging 
jurymen, but they make a bad job of it. 

With the growing autocracy of our 
courts and the increasing alliance be- 
tween so-called educated people, the 
legal system and wealth, the jury, being 
democratic, may fall more and more 
under the suspicion of our short-witted 
upper classes. The jury is the last 
element of democracy left in the courts. 
A movement to abolish it or control 
it may be expected any time. Such 
movement has already been begun in a 
subtle way by the politicians of Alle- 
gheny County, Pennsylvania. The ten 
thousand citizens whose names are on 
the jury lists are being investigated by 
the authorities. Each man is, or is to 
be, secretly spied upon by a detective 
armed with an inquisitorial blank:— 

Name? Address? Occupation? Age? 
By whom employed (a significant ques- 
tion)? Industrious? Sober? Intelligent? 
Can he read and write? Is he fair- 
minded (an _ idiotically unanswerable 
question)? Hearing? Physical defects? 
Reputation? etc. 

Now, on the face of it, it may seem a 
good idea to subject jurymen to close 
examination. But exactly the same kind 
of scrutiny should be exercised in the 
case of judges and lawyers. How would 
our judges pass the test? Is he fair- 
minded? By whom employed? I pre- 
dict that in the next few years more and 
more power will pass into the hands of 
the judges and that there will be among 


our upper classes an increased distrust 
of anything so democratic as the jury 
system. 

Blackstone says (I get this quotation, 
of course, at second-hand out of the 
dictionary): “A competent number of 
sensible and upright jurymen, chosen 
by lot from among those of middle rank, 
will be found the best investigators of 
truth, and the surest guardians of public 
justice.”” Sensible and upright? Yes, 
but how are we to find them, unless we 
assume that most men are sensible and 
upright—as sensible and upright as 
other men, if not more so? And why 
“middle rank”? How slowly our Anglo- 
Saxon law emerges from the class dis- 
tinctions of feudalism, and what a 
curious process is the refitting of legal 
inequalities bred in feudalism to the 
actual class distinctions of our modern 
commercial society! 

Go out in the highways and byways 
and pick up a jury at random and the 
jury system will be safe. When any 
attempt is made to curtail or modify 
the broadest system of selection, democ- 
racy had better take a look into the 
courts and see what is happening. Com- 
mon men are the only kind of men that 
are in this world. You cannot find 
twelve uncommon men in our county. 


There is one great advantage in the 
present method of making up the jury 
list, which people who suspect the in- 
telligence of jurymen do not perhaps 
consider. School teachers, clergymen 
and militia men are exempt. This 
raises the standard. 


Much of the foregoing profound phil- 
osophy is of course far from the experi- 
ences of our session of the Superior 
Court which sat at Mortville in and for 
the County of Wessex-God-save-etc. 
We had a pleasant little family party. 
Most of the cases were trifling matters — 
somebody trying to get five hundred 
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dollars from somebody else and Lord 
knows whether he ought to have had it. 
The presiding judge was Mr. Justice 
Sheridan, a kind old grandfather, who 
sat, as it were, at the head of the table 
and carved the law for us children. Since 
he has committed the indiscretion of 
publishing his autobiography, he cannot 
object to what a juryman says in print. 
I can never be guilty of contempt of 
court when he presides, for he is humor- 
ous and lovable, and more respectful to 
jurymen than to lawyers. 


The Court is a dual personality, or 
rather it is the union of a person and an 
abstraction. This union survives from 
the time when it was necessary to wrap 
judges, priests and kings in a sort of 
superpersonal dignity, to dazzle the 
populace and keep it abjectly dependent 
upon a mysterious social mechanism. 
The Court actually is a human forked 
radish like the rest of us, clad in a frock 
coat and addicted to the incorrigibly 
democratic habit of putting its feet 
upon the desk, so that the toes of its 
boots are visible above the railing which 
divides its dignity from the other parts 
of the courtroom. When it comes in, 
a sheriff in sepulchral tones calls: ‘‘Co- 
o-oart.”” Then everybody stands up 
until the Court is seated. This is a 
proper courtesy, but the motive of it 
is not courtesy. Courtesy demands that 
gentlemen stand up when other gentle- 
men enter a room and especially when 
ladies enter. Courtesy would require 
the jury to stand up when the stenog- 
rapher enters, for she is a lady. But 
men and women alike must rise for the 
judge; the motive is traditional respect 
for authority; the psychology under it 
is that authority to maintain itself has 
to hedge its human commonplaces with 
ceremonials in order to keep our un- 
critical commonalty humble and agape. 
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Rise! women, children, sheriffs, litigants, 
witnesses, lawyers, jurymen and Miss 
Stenographer; the majesty of the law is 
in its high place! The plain fact is, Mr. 
Sheridan, an excellent man, is settin’ 
down. 

Tradition demands that the court- 
crier shall summon all persons having 
anything to do before the honorable 
the justices of the Superior Court to 
draw near and give attention. This is 
entirely superfluous, for the clerk has 
arranged over the telephone for the 
appearance of people having any busi- 
ness to do before the honorable the jus- 
tices, etc. Most of these survivals from 
monarchical views of authority and 
obsolete dictions are amusing. The 
present effect of them is to make court 
procedure a trifle comic. Usages adapted 
to one state of society, which linger 
into a later state, often create an effect 
precisely the opposite from that ob- 
scurely intended when the tradition first 
arose. Some of the shabby brocade 
of court etiquette has been cleared out 
of our courts, such as gowns and wigs. 
Some that still hangs in faded shreds is 
dusty but inoffensive. But some sur- 
viving practices are seriously objec- 
tionable. 

For instance, the outrageous habit of 
locking jurymen up. Why? During the 
progress of a civil case which lasts three 
or four days, jurymen can go home 
nights. But when the case is given to 
the jury, the jury must go into con- 
tinuous session, under lock and key, 
until it reaches a verdict. There is no 
sufficient reason why we should not go 
home at the end of a day, and come 
back to our work next morning, just as 
men do in any other business. The 
imprisonment of a jury tends to hasty 
decisions, to the forced verdicts of weary 
minds incapacitated for thinking. Much 
better to drop a difficult case, go home, 
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sleep, come fresh to the juryroom in the 
morning, and resume deliberation. If 
jurymen are in danger of being tampered 
with after a case is given to them, then 
they are in equivalent danger of being 
tampered with during the progress of 
the case. 

The incarceration of the jury is, I hold, 
against the rights and liberties of citizens. 
It remains from an age when citizens 
were frankly regarded as so many serv- 
ants of the state (that is, the dominant 
classes). We are still the servants of 
our masters, whether king or corpora- 
tion makes no difference; but we are 
rather ashamed of the fact and we try 
to cover it up. Confinement in a jury 
room is a dramatic reminder of what 
our real functions are in a democratic 
government. I am willing to give a 
portion of my time, without pay, to 
public business; but I resent the turning 
of the sheriff’s key behind my back. I 
resent having to walk down the street 
to supper (or breakfast!) in military or 
criminal column-by-twos. The judge very 
often has to spend several days in deciding 
a question of law. Why not lock him up 
until his mind works to a conclusion? 

I have mislaid a very interesting news- 
paper cutting. It announced a decision 
of the Supreme Court bearing on the 
rights of jurors. If I recall it correctly, 
the judgment of the court was that a 
juryman in a criminal case cannot be 
deprived of mail, newspapers, and other 
things now forbidden. I should like to 
see a case brought to determine whether 
a juryman may be detained over night 
or locked into a room without his con- 
sent. I wonder if the time will come 
when court business will be conducted 
like any other business. We have all 
decided, in conference with other men, 
a thousand more important things than 
whether a lady’s internal unhappiness 
is due to the conductor’s negligently 
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dropping a railroad ticket into her lap, 
And we have not been locked up while 
we were coming to a decision. The whole 
court theory is medieval under its mod- 
ern drabness. Law is supposed to 
be distilled and codified common sense, 
Law professors tell you so. Two days 
in court will explode that lofty supersti- 
tion. Much court procedure has no 
more excuse for existence than those 
funny red manikins who ride in front 
of the governor at Harvard Commence- 
ment — a survival of the unfit. 


The pompousness of legal theory in 
the face of a fact betrays its unreascn. 
I was allowed four dollars a week for 
traveling expenses. One week there 
was a holiday and we served only four 
days. My allowance for traveling ex- 
penses was five dollars and seventy-six 
cents. I tried to explain to the county 
paymaster that I should not have more 
for four days’ expenses than I got other 
weeks for five days. He looked at me 
with a slight, non-committal smile and 
said in grave tones, “It is a the-ory of 
the lawr.’’ Eighty cents'a day for five 
days is four dollars; eighty cents a 
day for four days is five doliars and 
seventy-six cents. I give it up. The 
law knows. The law knows why for 
many years in this state (now, happily, 
the statute has been changed) if a man 
had his arm cut off by a railroad train 
he had to prove simple negligence on 
the part of the company and could get 
what the jury gave him, but if he was 
killed, his heirs had to prove gross negli- 
gence and he could not get more than 
five thousand dollars. The law knows. 
The law knows. Maybe the legislative 
agents of the railroad companies have a 
little inkling of information on that 
point. But no matter. I give it up. 
I cannot understand law facts or law 


language. 
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Law language is a travesty of style. 
If we journalists took so long to say 
things, our space-book would be very 
fat the first week. The next week we 
should not have any space-book. The 
editor would have secured us a situation 
massaging the office windows or splitting 
wood instead of infinitives. What 
archaic echoes are in mine ears! ‘Then 
comes the plaintiff in the above entitled 
action and says that the Noo York, 
Naven, Nartford Railway Company 
is a corporation doing business in East 
Millville.” That is where the plaintiff 
lives and it is necessary to make it 
clear that this is the Noo York, Naven, 
Nartford Railway Company that goes 
to East Millville, because there is 
always some idiot who will think it is 
the Noo York, Naven, Nartford Rail- 
way that carries Chinamen from Pekin 
to Canton. 


When you see a man in court talking 
to his wife and his lawyers you may 
think that he is in existence. That is a 
delusion of common sense. The plain- 
tiff’s writ annihilates him, makes mince 
meat of each particular organ of his 
once Herculean body, deprives him of 
reason and every intellectual pleasure; 
it kills him, yet kills him not, for its 
vicious and heartless verbiage leaves 
the poor wretch just enough alive to 
get up on the witness stand and show 
the jury how hard it is for him now to 
touch his left ear with his right foot. 

“And says that on said Fifth of July 
he was in a car, passenger coach, oil 
tank or other conveyance of said com- 
pany. And that he was in the exercise 
of due care. And that a cinder, paving 
stone, shingle nail or other obstruction 
did enter, penetrate or otherwise move 
into his eye. And that as a result of the 
said foreign obstacle entering his said 
eye and therein lodging as aforesaid he 
became blind and otherwise unable to 
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see . . . great damage to his eyesight, 
earsight and all other kinds of sight 
whatsoever . . . distress of mind, sleep- 
lessness ...in the said defendant’s 
passenger coach, automobile, wheel- 
barrow or other conveyance. .. .” 
O legal English, abomination of Sunnie 
tion! To think that masters of style, 
like Bacon, have been lawyers! 

In conversation, to be sure, the 
lawyers do speak English—a _ poor 
grade, but intelligible to the jury. 

Of all the parasitic classes, lawyers 
seem to one humble juryman to be 
the most pretentious and quaintly hypo- 
critical. Other business men simply 
do business, get all the profit they can, 
and except at banquets and on other 
oratorical occasions never pretend to 
be anything but business men. Lawyers 
carry with them a little remnant of 
professional ostentation. They use words 
like ‘‘justice,’’ “right,” “a fair and 
impartial consideration of the truth.” 
They parade the lofty vocabularies of 
ethics, philosophy and religion, in their 
daily job of getting money out of some- 
body else. If they could only see them- 
selves from a juryman’s point of view! 
If they could only know how trans- 
parent is their humbuggery and how 
useless their arguments! I think it 
would pay any large firm of lawyers to 
watch the courts, pick out the most 
likely-looking juryman, send him to 
law school and take him into the firm, 
in order to have somebody in the office 
who had once got a glimmer of things 
from the unprofessional side of the rail. 

One day we heard that a very promi- 
nent lawyer was coming to court. He 
had an enormous reputation. His oppo- 
nent and even the judge treated him 
with marked respect. Maybe he was 
skillful, maybe he fetched forth the 
testimony he needed with an adrvitness 
which a juryman cannot appreciate. 
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But I thought him a quite ordinary 
bore. He had a cheap wit, a self-satis- 
fied way of taking the jury into his 
confidence by a sidelong glance after a 
particularly irritating question to the 
witness. I could have killed him before 
that case was done. In his argument 
he indulged in school-of-expression elo- 
quence. I was moved. I wept tears 
of vexation and weariness. He ought 
to be sent to Congress for life. If there 
is such a crime as contempt of counsel, 
I owe two million dollars in fines. 


The Wessex County Court House is 
beautiful. It cost the taxpayers about 
four times what it is worth, but it is 
worth a great deal. All the panels, 
rails, chairs, tables are carved in the 
same design from oak that is a joy to 
look at. In front of our jury box was a 
bar as thick as a steamer rail, twelve or 
fourteen feet long. (On the witness 
stand I should not say it was twelve 
feet; I should say it was as long as from 
here over there.) How the lawyers 
pounded that rail! They are going to 
wear out that fine piece of oak, and then 
the county will have to put in a new one 
and taxes will go up. Cannot lawyers 
learn that they must not thump that 
rail? — that they are offensive when they 
protrude their faces into a juryman’s 
face and simulate an earnestness which 
the facts of the case do not warrant? 
If I were a prejudiced man, as preju- 
diced as other jurymen, I should have 
decided each case in favor of the lawyer 
who refrained from assaulting that 
oak rail. But unhappily the lawyer 
would not have paid the penalty. It 
is the clients who suffer — both clients 
in some cases. 

Carlyle says: ‘“‘Law courts seem noth- 
ing; yet in fact they are, the worst of 
them, something; chimneys for the 
deviltry and contention of men to escape 
by.” Well, maybe so, old sage; the 





trouble is there is no vent for the gas; 
it stays in the courtroom, near the jury 
box. 


When you consider that in almost 
every case the lawyer can decide whether 
or not it shall be brought to court, the 
selfishness of the legal profession is 
quite patent. What cases they bring in! 
How righteously convinced they are 
of the truth of things they know aren’t 
so! Judge Pierce said in a recent de- 
cision: “It would be a waste of time 
to analyze the testimony; much of it 
on either side was not commendable; 
it was false in spirit, though, perhaps 
true in fact. It was diplomatic; it was 
not intended for the elucidation of 
truth, but for victory.” Did any jury- 
man ever hear a case in which the law- 
yers tried to elucidate the truth? Does 
a lawyer ever think of anything but 
victory? Is not the whole profession 
of law, which makes a poker-game of 
the quar-els of life, essentially damaging 
to the character of the lawyer? I cannot 
indict a whole profession, and so I am 
forced to conclude that the lawyer who 
remains an upright man must have great 
character (and probably good home 
influences), to have resisted the corrup- 
tions of his daily business. It is the 
legal brethren who stimulate litigation, 
aggravate quarrels and keep law a 
muddle-tongued mystery in order that 
it may seem difficult and learned and 
make people walk into the attorney's 
little parlor. 

The courthouse at Mortville is main- 
tained chiefly for the purpose of de- 
termining how much money shall be 
paid to injured and uninjured individuals 
by The Elevated Railway Company, 
The Old Province Street Railway Com- 
pany and The New York, New Haven 
& Hartford Railway Company (a cor- 
poration doing business in East Mill- 
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yille). The citizen should not complain 
of the almost exclusive use, by two or 
three corporations, of an expensive 
marble and oak-trimmed courthouse. 
The State Legislature exists chiefly 
to make laws which those corporations 
need in their business. So, why con- 
sider a few courthouses? My prejudice 
and my judgment after the fact are 
against corporations. In any case be- 
tween a workingman and a corporation 
I should be on the workingman’s side 
and unfavorable to the company. For 
this reason— the law was made by 
and for the corporation. A _ single 
citizen who goes a-gunning with a pea 
shooter encounters the corporations 
intrenched with twelve-inch disappear- 
ing guns. Therefore it is the moral 
duty of jurymen and such common 
folk, whenever they get a chance, to 
join their pea shooter to the armament 
of the under-defended individual. 
Now, having put that as strongly as I 
can, I may say that in the majority of 
cases that I heard brought against the 
railroad companies the defendant seemed 
to me not clearly to blame. The public 
service company pays the penalty for 
being known as a wealthy corrupter 
of legislation, which most jurymen are 
inclined to punish. Ambulance-chasers, 
knowing this, bring the flimsiest cases 
against the companies, hoping to get 
at least enough to cover expenses. The 
result of this is that the company has 
to maintain a costly legal department 
and pay thousands of dollars to slightly 
damaged and undamaged passengers. 
The company gets the money back 
from the public, for the dividends go 
on just the same. Under the present 
system of private ownership of public 
carriers there seems no way out of this 
confusion of injustices. The individual 
who has a good case against the company 
suffers both for the notorious wholesale 
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dishonesty of the corporations and for 
the petty dishonesty of claimants — 
the kind of people who walk with a 
crutch until the day after the verdict 
and then throw the crutch away. If 
the woman who is just a little shaken 
up in a railway car could be made to 
realize that by going into court she helps 
to make it harder for her sister who is 
really hurt, I wonder if we should have 
so many fair perjurers on the witness 
stand. A court room is a good place 
to see the solidarity of society, and the 
way we all pay each others’ debts willy 
nilly. 


Since half the civil cases are actions 
in tort against public carriers, about 
every other case brings to the witness 
stand that moral brother of the lawyer, 
the medical expert. Suppose a loco- 
motive runs over a lady and gives her 
severe contusions on the right thumb. 
Six months later she has a baby, and 
the baby eats a chunk of coal and dies. 
A doctor will tell the jury (“in your 
own words, Doctor’’) that in the absence 
of any other coal, it was the coal on 
the locomotive tender that killed the 
baby. 

Cross-examination — But, Doctor, 
whether or not in this case there was 
any other coal. 

C. P.—I object. 

Judge — That is not competent. He 
has not qualified as a coal-heaver. 

Jury (inwardly) — On a nice bright 
day we can see a barn door six feet away. 
It’s a rotten case, but we'll give the 
lady some money anyhow. 

The medical profession ought to come 
to its own rescue in the matter of court 
practice. I suggest that the American 
Medical Association pass a resolution 
that it is the duty of every physician 
to testify as expert whenever he is 
asked, and that the fee should be divided 
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and half of it paid to a public hospital. 
The effect of this would be to remove 
a part of the commercial curse from 
legal medicine and raise the ethical 
standard of “Court physicians.” It 
would also diminish insanity. Hundreds 
of jurors, after listening to expert 
testimony about anatomy, have tried 
to put themselves together again and 
gone mad; the asylums are full of them. 
Think of the sufferings of a juryman who 
goes home in an electric car after having 
heard nine doctors declare that the 
jolting of a car produces premature 
old age, ingrowing teeth and cirrhosis 
of the liver! And it gives a man no 
compensating courage, no restored 
feeling of safety to have heard ten 
other doctors declare that a car 
can run over both your legs, cut them 
off above the knee, without doing you 
any harm. 

Truly the law court is an excellent 
place in which to learn not only your 
social relations to your fellowmen but 
the anatomical relations of the organs 
with which nature has endowed you. 
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In a court of law you have opporty. 
nity to assimilate any kind of wisdom 
permitted by your private mental meta. 
bolism. The juryman is in better pogi- 
tion to learn than any other character 
in the drama. The lawyers, the judges 
and the litigants stand in fixed attitudes 
toward each human quarrel and 
their receptivity is throttled. But the 
juryman is a dispassionate spectator 
of the comedy in which he plays. If 
you have been a juryman, you have 
learned that you are not fit to be a 
judge; that you would be ashamed to 
be a lawyer; that you will never come 
to court as litigant if you can help it; 
that if you are ever a witness you will 
answer the questions in as few words 
as possible and not act so foolishly as 
some witnesses you have seen; and that 
you can never be a sheriff unless you 
weigh two hundred pounds. All these 
things are valuable to know. The wise 
citizen will not wish to shirk jury duty, 
but will welcome the opportunity to 
see how very human human beings are 
when they are under oath. 
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[ Note. — The problem of mapping out the subject-matter of the law in accordance 
with a philosophically sound system of classification is one of obvious importance. 
The law is pre-eminently a systematic science, the progress of which is necessarily 


gauged by triumphs of analysis and co-ordination. 


The following extract from Pro- 


fessor Gareis’s important work which has just been made accessible to American readers 
in Mr. Kocourek’s translation, is the third article on Legal Classification which the 
Green Bag has published. The first two were Professor Terry’s “The Arrangement of 
the Law,” appearing in the issue of September, 1910 (22 G. B. 499), and Dr. Andrews’ 
“The Classification of Law,” printed in the October, 1910, number (22 G. B. 556). 
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FOCAL POINT AND SURVEY OF 
THE LEGAL SYSTEM 


I] IN ORDER to arrive at a systematic 
e classification of the corpus juris, 
it is necessary to go back to interests. 
Interests, as already shown, are based 
on relations of persons and things (or 
only of persons). They are either inter- 
ests of determinate persons or of com- 
munities. These interests may belong 
to both individuals and communities at 
the same time, interests of individuals 
being, however, of greater importance. 

Man is endowed with the faculty of 
understanding and the capacity for work- 
ing out the interests of society and har- 
monizing the impulses of egoism with 
sociality. This sense of law is derived 
from the basic principles of human 
reason. 

Interests are of two classes: — 

1. Special interests of individuals; and 

2. Interests of the community. 


Both of these classes of interests may 
have a material foundation; as, for 
example, the interest in subsistence. 
Both may have an ideal basis; thus, an 
interest in education. Interests become 
legal advantages when: they are pro- 
tected by law, the one class becoming 
the legal advantages of individuals, and 
the other the legal advantages of the 
community. 

Interests of the community may be 
regarded in a double aspect, in the same 
way that, in the discussion of the 
sources of law, the twofold view of the 
community was of importance. By 
the term “community,” may be under- 
stood — 

1. The dominant social entity and its 
parts; thus, the empire, state, province, 
parish and other public corporations; 
and 

2. Society and its parts, consisting of 
the people collectively in their economic 
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relations, associated according to employ- 
ment, rank or otherwise, without regard 
to state organization. 

The interests of these two classes of 
social aggregates — the dominant gov- 
erning community and the economic 
community — are not necessarily identi- 
cal. It is conceivable that the state 
may have an interest, as such, in exclud- 
ing, or placing a burden on, the impor- 
tation of goods by prohibitive or revenue 
tariffs. Again, it may be conceived that 
both communities may have an interest 
in the same relation, considered as an 
object, but from different motives and 
in unequal degree. Accordingly, there 
are legal advantages of the governing 
community and legal advantages of the 
economic community. This fact, with 
the addition of legal advantages of indi- 
viduals, allows of a threefold division of 
the law into private law, public law’ and 
social law. This follows to the extent 
that standards of law, either in the 
main or exclusively, relate to interests 
of private persons, the state and its 
parts, or the economic community and 
its parts, and to the extent that these 
respective interests are protected and 
transformed into legal advantages. 


II. In two respects, this triple 
division of law is insufficient. The in- 
ternational community, based on an asso- 


1Public law (6ffentliches Recht) is divided into 
Stattsrecht (state law) and Vélkerrecht (international 
law). Staatsrecht again is divided into Verfas- 
sungsrecht (constitutional law) and Verwaltungs- 
recht (administrative law). According‘to German 
usage Verfassungsrecht is called Staatsrecht in the 
narrow sense. Translation requires the use of the 
expression ‘‘public law in the narrow sense”’ to dis- 
tinguish Staatsrecht from international law, and the 
expression “‘public law in the narrower sense’’ to 
designate constitutional law, according to the usage 
indicated. If it were not for the fact that inter- 
ests of society apart from the state are not made 
one of the divisions of juristic classification, a further 


gained a position in our terminology. — Translator. 
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ciation of international interests, is also 
legally protected. This is accomplished 
by standards which, so far as they are 
peculiar to the international association, 
are called International Law. 

Again, the legal rules by which social 
interests are protected are in part no 
different from those which give legal 
protection to individual interests in 
private law’ considered as a means of 
protection of the community. On the 
other hand, also, the state takes as its 
province, not only the protection of its 
sovereign interests, as a governing com- 
munity.— which is accomplished by 
public law in the narrow sense (Staats- 
recht)— but also assumes to protect 
and in part to further social interests. 
By reason of the historical reception of 
social interests by the state, which 
assimilation resulted under the greatest 
variety of operating circumstances, it 
has. followed that social law (esell- 
schaftsrecht), (so far as it is not at the 
same time private law,) has evolved 
alongside, in the name, and in the 
domain, of state law. 

Toa great extent, the means, by which 
genuine interests of the state which are 
not social interests — or at any rate are 
not such principally —are furthered 
and protected by non-private force, are 
of the same kind and operation as in 
the protection of social interests. For 
example, the co€rcive measures of the 
statutory domestic police, whether of 
preventive police security or positive- 
welfare administration. 

The legal rules which have for their 
object protection of interests of the state 
and make public law in the narrow sense; 
those which are intended to protect and 
guarantee the interests of society and 
which form social law; and, finally, those 


2This method of protection of social interests 
corresponds most nearly with the Manchester state 
or the legal state (Rechtsstaat) in the narrowest 
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legal rules through which an_ inter. 
national community of interests is ele. 
vated to the position of a legal 
community in international law, are 
collectively in contradistinction to the 
standards through which private indi- 
viduals are protected in their private 
or civil interests. The distinction lies 
in this — that, in the first three cases, 
interests are involved which, in verbal 
opposition to private interests, must be 
called public interests. Therefore, the 
law which in such cases affords the con- 
templated protection of interests, is called 
public law, or jus publicum. 


III. The principal division of the 
corpus juris into private or civil law 
(jus privatum or jus civile), and public 
law (jus publicum), thus arises. 

Inasmuch as social law, for the two 
reasons considered, has no definite posi- 
tion in the classification, public law is 
separated into — 


1. Public law in the narrow sense 
(state law, Staatsrecht, jus publicum civi- 
tatum or alicujus civitatis), including 
also the standards for the protection of 
social interests. Social interests, while 
not completely embraced by this divi- 
sion, yet can not be separated from it; 

2. International law (jus inter civi- 
tates, jus inter gentes, belli et pacis). 


Public law in the narrow sense, accord- 
ing to the leading interests and the chief 
functions which the state represents and 
furthers in its activities, is divided 
into — 

1. Constitutional law, which includes 
the standards through which the sta- 
bility of state sovereignty in its (a) 
organization and (0) elements is legally 
protected; and 

2. Administrative law, which em- 
braces the totality of legal standards 
which govern the activity of the state 
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in (a) legislation and (6) administration 
(understood in a sense opposed to legis- 
lation and embracing all non-legisla- 
tive state activities). 


IV. The relation of the several parts 
of the law to each other in developed 
systems is variable. It is impossible to 
derive the proper scope of public law 
jn the narrow sense (state law) as against 
private law abstractly either from the 
nature of law itself or from the nature 
of the state. The same want of uni- 
formity in the appropriate line of demar- 
cation appears in actual systems as is 
shown in the theoretical view — the 
political science of legislation (esetz- 
gebungspolitik, de lege ferenda). 

In ancient times, and in the Middle 
Ages, there were a large variety of 
matters, which we now consider as be- 
longing to public law, which were em- 
braced by private law. In earlier times 
these matters only indicated individual 
interests and not social interests. The 
adjustment of social conditions appeared 
more simple through standards of private 
law than of public law. Nevertheless, 
every state must recognize, and must 
have recognized from the beginning, a 
large number of standards as belonging 
to public law. 

Constitutional law and military law, 
even though in the most primitive form, 
and universally, the rudiments, at least, 
of private law, as such, must have been 
recognized by the state. But the residue 
of the law and its details present an 
extraordinary diversity of conception 
and practice. There is frequently a 
lack of distinction between public and 
private law, and universally so in lower 
stages of civilization. Interests of the 
community, which though imperfectly 
understood® are yet present and vaguely 


*In this connection the report of the German 
corvette captain, von Werner, of Dec. 19, 1878, 
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apprehended, receive protection uncon- 
sciously (and one may say instinctively) 
through the forms and standards govern- 
ing the affairs of private persons. 

The infringement of interests, such as 
in the present age are treated absolutely, 
in the law, as interests of the community, 
were, in earlier stages of civilization, 
sanctioned by the same means, and in 
the same manner, as purely private 
interests. Thus taxation, which in the 
modern view belongs solely to the 
fiscal sovereignty of the state, was pro- 
vided for in the German Middle Ages 
to a large extent by a contractually 
derived legal arrangement, according to 
analogy of private law. The relations 
of feudal dependents received little regu- 
lation by means of public law. 


Instead of legal interference by public 
law for the protection of public inter- 
ests, there was allowed (as also in the 
Roman law) a system of private actions 
by private persons. Accordingly, in- 
stead of the legal personality of the 
community, the legal personality of the 
head of the state was regarded as 
the private legal owner of interests to 
be protected by public law. The com- 
munity in private law was not considered 
as a person, but, instead, the head of the 
state. 

On the other hand, however, it is to be 
observed, in lower orders of civilization, ‘ 


from the South Sea station, the harbor Makada of 
the Duke of York, is highly interesting: — 

“There was no other way to preserve German 
influence in this region than the purchase of a har- 
bor, as in the present low condition of civilization 
of this race the conclusion of an (international) 
agreement was out of the question. Their intelli- 
gence is not yet equal to such an agreement.” (See 
the official memorial which was presented to the 
German Reichstag with the Samoan agreement of 
Jan. 29, 1879: No. 239, p. 153 of the proceedings 
of the Reichstag). 

‘Cf. the above memorial (p. 157), according to 
which there did not exist among the South Sea 
Islanders any secure personal ownership, but only 
family, tribal or chieftain ownership. See sec. 20, 
infra, with regard to the development of private 


ownership. With reference to community or chief- 
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that private law is pushed into the back- 

ground by state law in the case of 
interests which we now recognize and 
protect as interests of individuals, and 
which by such civilizations are given a 
very extensive protection as interests of 
the community. 

From the standpoint of the modern 
conception of law the following proposi- 
tions must be advanced : — 

1. The actual delimitation of private 
law from public law, a distinction which 
was already made by the Romans,’ is 
nothing other than an answer to the 
decisive question, Whose interest is to 
be protected? In the interest of whom 
shall an actual relation of fact be ele- 
vated to a legal relation? The answer 
to this question lies with legislation. 
It must be regarded as the greatest 
function of legislation to determine what 
advantages shall be legal advantages of 
the community. The state in this activ- 
ity, in which it creates a legislative 
public law (in the narrow sense), is 
legally independent. It may therefore 
mark out the limits of public and private 
interests as it wills. In like manner, 
the state may also establish a common 
domain for individuals and the com- 
munity, in which interests .of the 
community and of individuals are coin- 
cidently invested with the protection of 
public and private law.° 

2. Rights are created by public as well 
as by private law. For example, the 
state by virtue of established legal stand- 
ards governing military service has a 
right to demand the registration and 


tain ownership among these people (“tabu’’ and 
“blu?’) and community labor (‘‘makesang’’) see 
also Karl Semper, Die Palaoinsein, pp. 49, 72, 73, 
12C. 

*Ulpian, Dig. 1, 1, 1, 2; also Julian, Dig. 1, 1, 4. 

*As in the case of ownership, for the protection 
of which there may be public punishment, as in 
larceny, and action for a private remedy — resti- 
tution or compensation. The interest in human 
life and in human health is another example. 





conscription of persons capable of such 
service. Official rights and official power 
which belong to public officers (or to 
public societies), or to military com. 
manders, are, in their essence, rights 
of the community. They are based only 
on social interests, and accordingly are 
public rights. These rights of public 
servants may also be considered as trans- 
ferred on the part of the state. Or it 
may also lie in the public interest to 
regard the possession of official authority 
as vested rights of such public officers.’ 

3. The community, as well as indi- 
vidual private persons, may coincidently 
have an interest as to any relation of 
fact. It is also conceivable that such 
an interest may exist concurrently in 
the international community; in the 
dominant governing entity, whether of 
one or more states; in a community 
within the state; and in individual 
private persons. In such case the rela- 
tion is protected by international, state 
and private standards.* The protection 
of the same interest by one standard 
does not exclude the others. Public 
interest may particularly require the 
fulfilment of a private agreement accord- 
ing to its terms.*® 

4. Ethnological, historical, climatic 
and other internal and external influ- 
ences, which are of significance in legal 
evolution, operate with much greater 
difference of consequence on the form 
of public than of private law. It is true 





"Cf. Gareis, Allg. Staatsrecht, in Marquardsen’s 
Handbuch d. 6ff. Rechts. Bd.I, pp. 13, 14. 

8E.g., the robbery and murder of a married 
soldier lying wounded on a battlefield by battle- 
field ghouls may possibly include an infringement 
of all the standards mentioned. 

°Cf. Sir. G. B., sec. 329: “‘Whoever agrees with the 
public authorities for the delivery of provisions 
for the use of the army or the navy in time of war, 
or for necessities for use in a time of distress, and 
who shall intentionally fail to make delivery at 
the stipulated time, or in the stipulated manner, 
shall be imprisoned not less than six months, and 
may also be deprived of his civil status."" — Gareis, 
Reichsgesetze, No. 143-146. 
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that a greater diversity is possible in 
the private law of a state than in its 
public law, inasmuch as the public law 
of a state must be unified in its struc- 
ture. Yet there is a greater variation 
in the interests guaranteed by public 
law among states of the same level of 
civilization than in their private laws. 
Therefore, the reception of foreign insti- 
tutions of private law is more easily 
possible than the reception of foreign 
institutions of public law; and the recep- 
tion of the latter requires the exercise of 
the greatest circumspection.’® 


5. The supremacy of public law in the 
protection of established rights of the 
community demands that private inter- 
ests shall, under definite conditions, give 
way in cases of conflict to the public 
interest. It is also a consequence of the 
sovereignty of public law, comparable 


to the force of the idea of law itself, that- 


the dominant social entity shall assume 
the nature of a private person — in this 
sense called the fiscus —and, in this 
character, be regarded and treated like 
a civil person. 


ELEMENTS OF CIVIL OR PRIVATE 


LAW 


It is the function of private law to 
protect the interests of private persons. 
These interests consist of relations to 
objects, and the protection of these rela- 
tions against deprivation, infringement 
and interference. Such relations, how- 
ever, arise or exist under the influence 
of legal order as legally regulated rela- 
tions based on definite facts, or so-called 
juristic facts. The law attaches its pro- 
tection to these facts. Rights, therefore, 
spring from the creation, extinction or 
alteration of such facts. 


With reference to the relation between public 
and private law see Gareis, Allg. Staatsrecht, in 
Marquardsen’s Handbuch d. off. Rechts, Bd. I, 
sec. 3, pp. 7, 11-15, and the literature in the notes. 


The law recognizes private interests, 
not alone for the sake of the individual, 
but also for the sake of society. Its view- 
point is social as well as individual. 
Only those private interests are pro- 
tected, by the authority of the com- 
munity, which are conformable to the 
general welfare. Even in private law, 
where legal order first of all provides for 
individual interests, it must also strive 
for the common good. This is the 
social object of private law." 

Out of the foregoing objects arise the 
following four elements of private law: 
(1) a legal subject, (2) a legal object, 
(3) a juristic fact, and (4) legal protec- 
tion. 

I. Legal subjects” are the owners of 
their legally protected interests. A per- 
son is any entity which may be the holder 
or owner of such interests. Legal order 
makes provision accordingly as to what 
entities have this capacity, which is 
called capacity for rights, and which is 
synonymous with personality. Capacity 
for rights is distinguishable from capa- 
city for acts. The latter is a legally 
recognized capability of exercising the 
will in juristic acts.* 

The law may distinguish various kinds 
of capacity —for rights, as well as 
capacity for acts — differing according to 

UGierke, Die sosiale Aufgabe des Privatrechts (Ber- 
lin, Julius Springer, 1889), particularly p. 6; of. 
Jhering, Zweck im Recht I, pp. 64, 82, 99: ‘“‘The 
truth of the proposition — every person exists for 
the world, and the world exists for every one — is 
found in society." 

Salkowski, Inst., secs. 42,79: Sohm, Imst., secs. 
20-25. 

13Thus, according to German law, children undet 
the age of seven years are capable of rights but 
incapable of acts; the same is true of those persons 
who, on account of mental defects, are prevented 
from exercising a free determination of will. See 
B. G. B., secs. 6, 104, 105. Disposing capacity in 
the sense of B. G. B. is one of the subdivisions of 
capacity for acts. See Gareis, Kommentar sum 
B.G. B. I, note to sec. 104. 

[Prof. Gareis’s Science of Law abounds in lumi- 


nous annotations of the German Civil Code (Bir- 
gerliches Gesetsbuch.|\— Ed. 
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position, residence,“ etc. 

The distinction based on social posi- 
tion depends always on the political 
history of the people and has an internal 
connection with previous facts concern- 
ing the state. This is particularly true 
of the distinctions arising out of birth; 
thus, the nobility (higher, middle and 
lower), the common people, mancipated 
persons, and the so-called half-free and 
slaves. All these divisions are frequently 
separated by impassable barriers. Caste 
is of this nature. Social position arising 
out of calling or vocation also generates 
capacities; thus, ordinary citizens (Bir- 
ger), tradespeople, soldiers, the clergy, 
artisans, peasants. All these persons are 
set apart in particular classes under 
special legal standards. 


All persons are recognized as having 
capacity for rights—even though, as 
pointed out, this capacity may be of 
difterent grades — unless these persons 
are regarded as things or slaves in the 
lowest stages of bondage. These subjects 
of rights are called natural persons. '® 

There are, however, certain entities 
which are not human beings and which 
still have interests to which the law 
assigns legal protection. In other words, 
legal systems recognize the possession 
of rights which are not interests of indi- 
’ vidual persons but of other entities, or 
aggregates of persons or property. 





14B. G. B. distinguishes as follows: The period of 
minority up to the age of seven years; the period 
of minority in the strict sense, between the years 
of seven and twenty-one, in which there is limited 
disposing capacity (B. G. B., secs. 106-113); and the 
period of majority beginning with the completion 
of the twenty-first year. Minors of the age of 
eighteen may receive a declaration of majority 
(B.G. B., secs. 3-5). 

15B.G. B., secs. 7-11. 


©The first section of B. G. B. provides: ‘‘Capacity 
of persons for rights begins with the completion of 
birth.” This excludes every species of corporal 
ownership and bondage. Capacity for rights con- 
tinues until death, or until legal declaration of death 
(B. G. B., secs. 13-20). 
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It is not necessary that legal systems 
shall create such interests. The ideals 
and necessities of mankind recognize 
them before the law. Legal order under 
certain conditions invests such interests 
as are found to exist in fact with the 
protection necessary to transform such 
interests into legal advantages. The 
entities whose preterhuman interests are 
in such manner protected are called 
juristic (fictitious, artificial or moral) 
persons in contradistinction to natural 
persons. Juristic persons are either 
aggregates of persons (umiversitates per- 
sonarum'') or aggregates of things (uni- 
versitates rerum).*® 

Private law recognizes the following 
classes of juristic persons: — 

1. The state, or the governing social 
entity, in its private legal relations. In 
this aspect the dominant entity does 
not authoritatively represent its inter- 
ests by virtue of its attribute of sov- 
ereignty. Its activity here is the same as 
that of any free citizen in the state in 
the satisfaction of private economic 
necessities. In this activity a state is 
called the fiscus,’® or treasury, in con- 
tradistinction to the activity in which 
the state represents public interests of 
the community by sovereign law in the 
governing sense (res publica). 

2. Public communities within | the 
state, which represent public interests: 
thus, municipalities, parishes, towns, 
provinces and similar communities. 

3. Aggregates of persons, such as as- 
sociations (corporations)”® arising from 
joint concurrence or agreement, which 
have legal interests, in that the law gives 
them a legal position. According to the 
conditions of the legal recognition of 
their juristic personality, such corpora- 

1B. G. B., secs. 21-79. 





18Foundations (Stiftungen) and institutions (B.G.B. 


secs. 80-89). 
19B. G. B., secs. 89, 928, 1936, 1942, 1966. 
2B. G. B., secs. 21, 55-79. 
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tions (collegia corpora) are: guilds and 
industrial fraternities, and those privi- 
leged aggregates of persons which are 
under state supervision (collegia soda- 
licia); for example, the Roman collegia 
funeraticia, and modern associations for 
accident, age and health insurance in 
the German Empire. These associa- 
tions under state recognition have social 
objects as opposed to objects of the 
state or of individuals.” 

4. Associations for profit (societates 
questuarie), which the law specially in- 
vests’? with the capacity for having 
rights; thus, share companies,”* regis- 
tered associations and mining com- 
panies, in the modern law. 

5. Churches, churchly associations 
and institutions. 

6. Foundations,”* that is, complexes 
of property which are recognized by the 
law as holders of rights for the accom- 
plishment of certain limited objects; 
pie cause, etc. 


II. The object of an interest (which 
is the basis of all private legal relations) 
is always a relation of fact, of one or 
more physical or juristic persons, con- 
sidered as legal subjects, with reference 
either to other persons or to things. 
The relation of a legal subject with 
reference to other persons forms either 
family law or the law of obligations. 


2107 this class are associations for health insurance 
according to sec. 25, imperial statute (June 15, 
1883) (Gareis, Reichsgesetze 5, 147-8, 40); also 
fraternal associations for accident insurance accord- 
ing to sec. 23, imperial statute (July 6, 1884) (Gareis, 
Reichsgesetze 6, 28-9, 40, 7, 14, 58, 60-1); and insti- 
tutions for insurance according to sec. 68, Invaliden- 
versicherungsgesetzes (July 13, 1899) (Gareis, 
Reichsgesetze III, 12). It is one of the chief objects 
in the social aspect of the law (Soztalpolitik) to pro- 
mote such associations having social ends with 
functions legislatively determined, and with definite 
rights fixed by statute. 

™B.G.B., sec. 22. Cf. Cosack, B. R., sec. 29. 

Share company Bren earners 3 Registered 

haft). Cf. below, 
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The relation of a legal subject with 
reference to things by virtue of which 
a thing is under the dominion of the 
person entitled, either in its entirety, or 
only in a particular way, makes the law 
of real relations— the law of things. 

Inasmuch as things (but not persons) 
may be subjected in whole, or in part, 
to the direct dominion of a subject, they 
are frequently called the objects of 
rights. 

The conception, thing,”* includes — 

1. Material things, as follows: — 

(a) Movable things (res mobiles, Fahr- 
habe); thus, money, articles of com- 
merce, goods, animals (res sese moventes) ,”° 
clothing, arms, provisions, etc. 

(b) Immovable things (res immobiles, 
Liegenschaften) ; thus, lands. 

2. Immaterial things; thus, corporal 
existence and freedom, reputation, 
authorship in works of literature and 
art, inventions, etc. 


III. The relation which is the basis 
of an interest forming a private legal 
relation, is established, conformably to 
legal order, by a definite fact. By this 
fact, legal relations acquire a character- 
istic legal protection, and the imminent 
interest is elevated to the plane of legal 
advantage. The impulse by which this 
is accomplished is called the juristic fact. 


5Salkowski, Inst., sec. 81; Sohm, Imst., secs. 
45, 46. The kinds of things classified, B. G. B., 
secs. 90-103. 

%Completely dependent persons — that is, slaves, 
where slavery exists as an institution, or has existed, 
are to be included among things. For illustration, 
in Germanic Volksrecht, serous and ancilla were 
coupled together with bos, equus, etc. Slavery had 
its origin in ancient times and in the Middle Ages 
in subjugation in war, and in conquest. Slavery of 
individual persons arose out of the relation of such 
persons to a people subjugated in war; out of slave 
birth, captivity and servitude for debt. It is inter- 
esting to note that certain very ancient laws, in 
order to favor freedom of individual persons, in 
certain cases a prasumptio libertatis; 
thus, for example, the law of the Cretan city, 
Gortyn (about 450 B.C.). See A. Gmoll in the 
scientific supplement to the Programm des stddt. 
Progymnasiums su Striegau (1889), I, 14, p. 10). 








188 


Such a juristic fact is also required for 
the extinction or alteration of a legal 
relation or a legal advantage.”” 

Juristic facts include — 

(a) Elemental occurrences in the 
course of nature. Such occurrences may 
be destructive, as in the case of a hail 
storm, or the death of persons or animals. 
They may be productive, as in the 
growth or ripening of fruits, or the birth 
of persons. Finally, they may be altera- 
tive, as in physical or chemical processes, 
or in a destructive or productive influ- 
ence upon life and human interests 
through lapse of time.”® 

(6) Human acts, or the casually de- 
rived operation of the human will on 
the external world. These acts may 
be: (1) such as are in conformity with 
legal order, as governing external rela- 
tions, and which accordingly are called 
lawful acts; or (2) such acts as are con- 
trary to the rules of legal order, and 
which are called unlawful acts. 

Juristic facts”® arising out of lawful 
acts are either unilateral dispositive acts, 
as in a voluntary transfer on the part 
of an owner of his ownership, or in the 
making of a will; or 

Such acts are bilateral, in agreement, 
which is a concurrence of will of two or 
more private persons, whereby a change 
is to be effected in their rights, in accord- 

The situation in which a young man, capable 
of marriage, stands to a young lady, and his interest 
in her, in her affection and fidelity, are protected 
only by the impulse of the juristic fact of an action- 
able betrothal or marriage. The interest which 
one may have in the complete use of a garden is 
first protected by the impulse, or juristic fact, of a 
conveyance, or recording of a title which makes 
the garden his property. The interest which one 
who suffers a physical injury has in damages for 
the expenses of his cure, lost time and smart-money, 
arises at the same instant that the injury is sus- 
tained. If the damage is fully satisfied by payment, 
then the payment (solutio) becomes the operative 
juristic fact of the extinction of the claim for dam- 
ages. 

Cf. the legal institution of prescription, B. G. B., 


secs. 194-225; usucaption, B. G. B., secs. 937-045; 
concerning time and dates, B. G. B., secs. 186-193. 


*Dispositive acts, see B. G. B., secs. 104-185. 
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ance with legal order. The most im. 
portant operation of agreement lies in 
the domain of the law of obligations, 
Yet there are agreements having a real 
operation (tradition, delivery) ; and some 
lie in the domain of family law and the 
law of inheritance. 

Unlawful acts by virtue of positive 
law operate to create obligations to pay 
damages,*® penalties, or both, and of 
course operate also to extinguish or 
alter rights.** 


IV. The fourth element of private 
law is the protection of the relation 
itself,** or the protection of the interest. 
This protection extends so far as is 
possible with the means afforded to 
legal order —command and _ prohibi- 
tion — and so far as it desires to protect 
the individual having in view its social 
function. 

This protection is afforded in a variety 
of ways. 

1. In the abstract. 

(a) Even in the ideal; that is, through 
the simple existence of legal standards. 
In this aspect, command and prohibi- 
tion, as such, operate on morally gov- 
erned and law-abiding men. It is 
sufficient for them to know what is com- 
manded and what is prohibited, in order 
that their acts may conform to legal 
order. 

(b) In a practical aspect, the simple 
existence of legal duties, the existence of 
courts, justice, the machinery of the 
law and public access to the courts with 
a possibility of judicial enforcement, are 
sufficient to deter many men from those 
acts which are prohibited, and to occa- 


»B. G. B., secs. 823-853. 

*1The criminal act of setting fire to a house which 
completely destroys it extinguishes the object of 
ownership. The claim for damages therefore rests 
upon a different object than that of ownership. 
See note 30, supra. 

Cf. Sohm, Inst., secs. 26, 33. 
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sion those acts which are commanded 
by legal order. 

2. In the concrete. 

(a) Even to the extent of permissive 
acts of self-help, but only in cases of 
necessary defense ( Notwehr), or neces- 
sity®® arising from the existence of 
danger ( Notstand). 

(b) Through precautionary judicial 
and extra-judicial measures of security; 
thus, Protestation** (Verwahrungen) [dec- 
larations against consequences possible 
to be drawn from positive acts, or 
silence]; Reservation®* (Vorbehalte) [decla- 
rations limiting the ordinary effect of 
the abandonment or transfer of rights]; 
Kaution** (Sicherheitsleistung*) [an act 
by which a future injury to a right may 
be either avoided, or by which, in the 
event of its infringement, restitution 
may be secured]; Realkaution** [the giv- 
ing of bail or pledge for security]; 
Verbalkaution** [an agreement by which 
the parties establish the compass of the 
right involved and the penalty for its 
violation]; Immission** (Besitzeinweis- 
ung) [the act of the creditor taking 
possession of property of his debtor for 
security, corresponding to the missio in 
bona of Roman law], etc. 

(c) Procedural assertion of rights 
threatened or infringed, by means of 
action including either complaint or plea. 


THE SYSTEM OF CIVIL LAW 


The systematic classification of private 
legal standards must be based on those 
interests which subjects of rights have 
or may have by virtue of their existence, 
and their real or artificial will. These 
interests exist with reference to things, 
or the attitude of persons. Otherwise 
expressed, the object of these interests 
Bs cone 

*B. G. B., secs. 227-231, 859. 

%4German legal terminology. — Translator. 

*B. G. B., secs. 232-240. 


(a) A situation with reference to a 
thing; or 

(b) A definite attitude of a person.** 

Accordingly there arises a twofold 
legal division : — 

(a) Legal standards by which a situa- 
tion of persons to things is maintained; 
and 

(b) Legal standards by which a situa- 
tion of persons with reference to other 
persons, or an interest in the attitude 
or conduct of other persons, is main- 
tained. 

The legal division corresponding to 
the rights involved is — 

(a) Rights with reference to things; 
and j 
(6) Rights with reference to persons. 

Inasmuch, however, as things consist 
of material and immaterial property, the 
law of things falls into two groups: — 


(a) The law of material things, and 

(b) The law of immaterial things. 

In like manner, interests in the atti- 
tude of persons present a further divi- 
sion. 

Such interests may arise from natural 
(physiological) and ethical relations in- 
herent in kindred life and from other 
relations growing out of such association. 


36A double sense is to be borne in mind .. . 
whether the interest is that of an unrestrained deter- 
mination of the will, or whether the interest is in 
an object. It is to be further remarked that an 
interest in the conduct of a person may be directed 
immediately toward athing. The vendee of a horse, 
to whom delivery has not yet been made, has, of 
course, an interest in the horse; but his situation 
with reference to a particular horse, or a horse in 
general, is not such as legal order will protect solely 
on the ground of a contract of sale. It is accord- 
ingly possible to distinguish between an economic 
interest, and a juristic interest or a legally protected 
interest. 

The existence of an economic interest is recog- 
nized by law to the extent that a creditor is obliged 
to accept the performance of an obligation through 
a third person who is not his debtor. (See B.G. B., 
sec. 267, and cf. Windscheid, Pand., sec. 342, 4, 
and literature there noted.) But the legally inter- 
esting, the actionable, and above all the protected 
fact is still the interest of the creditor in the conduct 
(performance, payment, etc.) of the debtor. 
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In other words, these interests may arise 
from the naturo-ethical nature of the 
family, or they may spring from volun- 
tary acts of persons having a free 
determination of will. Obligatory inter- 
ests may arise from duties voluntarily 
assumed and requiring a definite atti- 
tude in accordance with legal order, as 
when a person obliges himself to certain 
conduct by agreement. Such duties may 
also spring from acts in contravention 
of legal order —delicts— and oblige 
a person to a definite attitude; such as 
an obligation to pay damages. 

The law of persons accordingly severs 
into — 

(a) Family law, and 

(6) The law of obligations. 

The law of immaterial things, which 
includes the right of freedom from re- 
straint, freedom from injury, the right 
of reputation, and the right to intel- 
lectual creation, may also be considered 
as the law of personality. This divi- 
sion relates to rights peculiar to one’s 
own person (Rechte an der eigenen Per- 
son, oder Persénlichkeitsrechte).*" 

The foregoing concludes the strict 
logical arrangement of the law. Didactic 
and practical considerations of expedi- 
ency require a further distinction. Its 


basis is that certain events at one and _ 


the same time may essentially involve 





3’To avoid possible confusion, it should be stated 
that these rights form simply one of the classes 
of the major division, rights in rem, as opposed to 
rights in personam. Rights in rem avail against 
the whole world, while rights in personam attach 
only as against definite persons. 

There is another leading division of rights, 7. ¢., 
proprietary and personal. Proprietary rights have 
an economic basis, while personal rights have only 
a juridical basis. 

Rights peculiar to the person in the sense here are 
one of the divisions of the law of things. See appen- 
dix. Seealso Salmond, Jurisprudence (2d ed., 1907), 
sec. 82; and Schuster, Principles of German Civil 
Law (1907), p. 67. — Translator. 





material and immaterial things, the law 
of obligations and family law, and may 
affect the whole existence of persons in 
their economic relations. These events 
operate as juristic facts. They accord- 
ingly might, like all other juristic facts, 
remain unnoticed in a systematic ar- 
rangement of the law, except that in 
such case their position would necessitate 
separate prominence in every depart- 
ment of law. Such a plan would be 
extremely cumbersome, and would lose 
in that comprehensiveness and clearness 
which necessarily follow from a same- 
ness of starting point which is syste- 
matically adhered to. 

Events of such extensive influence as 
to involve the four groups of the law 
which have been classified are — 

The death of a physical person; and 

The creation, alteration or extinction 
of a family relation, which while sus- 
ceptible of consideration as an object 
of interests, may be regarded at the 
same time as a dispositive juristic fact. 

In consequence of the practical neces- 
sity of classifying such events, two 
groups of legal rules arise, which may 
be combined under the expression, 
“‘mixed law of persons and things.” The 
first of these groups is based on the 
event of death and produces the law of 
inheritance. The second governs the 
relation of pure family law to the law of 
things and obligations, and is called the 
law of family property. 

Private law, therefore, is classified into 
the following six divisions: — 

I. The law of personality; 
II. The law of material things; 

III. The law of obligations; 

IV. Pure family law; 

V. The law of family property; and 

VI. The law of inheritance. 
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Professor Gareis’s Introduction to the Science of Law 


* 


AS A CONTRIBUTION TO GENERAL JURISPRUDENCE 


By Artuur W. SPENCER 


HE inconvenience of the lack of a 
satisfactory term to designate the 
study of those larger problems of the 
law which are concerned with its nature, 
origin, function, and growth, tends to 
some confusion and no doubt hinders 
the full and symmetrical development 
of juristic science. Not wholly satisfied 
with the way this difficulty has been 
met by most writers on the theory of 
law, the present author has long sought 
in vain a descriptive term which should 
adequately differentiate the subject- 
matter of the broader science sometimes 
awkwardly called by the name of ‘‘theo- 
retical jurisprudence,”’ and that of the 
narrower science which has only to do 
with the ascertainment and interpreta- 
tion of existing law and its application 
to technical problems arising in the 
course of everyday professional prac- 
tice. 

Speaking generally, there are two pos- 
sible ways of approach to the law, and 
perhaps it is not really so complicated 
and difficult a matter to point out the 
distinction between opposite methods as 
might appear at first. One way of deal- 
ing with the law, and the way most 
familiar, sets apart from everything 
else the existing law, segregating it from 
other subjects and concentrating the 
whole attention upon that; to put it 


*Introduction to the Science of Law, Systematic 
Survey of the Law and Principles of Legal Stud 
By 1 Gareis, Professor of Law at Munich, 
Translated from the third @ > edition of the 


versity. 
Pp. xxix, 329 + 45 a... and index). 


differently, the law is studied solely from 
alegal standpoint. The technical sphere 
of the professional lawyer does not 
embrace subjects with which the law is 
closely related; it does not include the 
study of other social institutions, and 
of the relation of the law to the forces 
at work in society. The technical or 
specialized science of law does not re- 
quire a knowledge of political science, 
or of economics, or of any other science. 
Such knowledge will of course be useful, 
and I am not saying that the juris- 
consult does not utilize its assistance in 
solving the problems of the law; my 
contention is that when he has recourse 
to any systematic knowledge outside the 
legal sphere he has abandoned the 
methods of legal science in the narrower 
sense adopted by the legal profession. 
Moreover, the books of the law, par- 
ticularly the reports of decided cases, 
are full of unsystematic knowledge of 
matters not embraced in the law as it 
actually exists — they are full of deduc- 
tions from rules of morality, and of 
observations which derive their sole 
sanction from an appeal to common 
sense —I prefer to think that such a 
method is properly to be described as 
extrajudicial when employed by a judge. 
It is surely extrajudicial, if the profes- 
sional duty of a judge is limited to the 
task of discovering and applying exist- 
ing law, and of molding the develop- 
ment of new law solely in accordance 
with a process of induction from ac- 
cepted legal principles. 

The other method of studying the 
law is by treating it not as a segregated 
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institution, to be taken up wholly by 
itself, with a view to examining its 
internal structure, but by studying it 
as the component part of an aggregate 
of institutions, and considering it in its 
external relations with subjects with 
which it is closely connected. In this 
case the standpoint is not simply that 
of the legal practitioner, but is that of a 
student of the general problems of 
human society. The law, however, is 
the real object of study, in this case as 
much asin the other. The science based 
upon this study is likewise legal science, 
but in a broader sense. As distinguished 
from jurisprudence in the specialized 
sense, there is another science of juris- 
prudence which is concerned with the 
law only in what I will call, for want 
of a better term, its extralegal relations. 

One might suppose, at a superficial 
glance, that the antithesis between these 
two modes of study might be expressed 
by the terms “general” and “special’’ 
jurisprudence, and they might well 
answer, if the only controlling considera- 
tion were that of the availability or non- 
availability of a particular method for 
the circumscribed purposes of the legal 
specialist. The word “general” how- 
ever, is not descriptive, for it suggests 
emphasis on general rules formulated by 
induction from a great number of special 
instances, and the science of law in the 
narrower sense is quite as fruitful of 
such general rules as the broader science 
of law. The term “general”’ is also dis- 
tinctly misleading, for it might seem to 
bring the science of comparative juris- 
prudence within the scope of “‘general’”’ 
jurisprudence, though it may really be- 
long quite as well to the special science 
of law. If the nomenclature is adopted, 
therefore, it can be accepted only with 
reservations. 

Prof. Holland’s definition of jurispru- 
dence, in the broader sense, is that “‘it 






















is a formal, or analytical, as opposed to 
a material one; that is to say, that it 
deals rather with the various relations 
which are regulated by legal rules than 
with the rules themselves which regu- 
late those relations.’”* 

I confess that while this definition is 
clear as to substance, I find it somewhat 
confusing in its terminology. For it is 
not quite clear why certain relations 
regulated by legal rules should be de- 
scribed as formal and the rules them- 
selves as material, when the contrary 
might equally or more readily appear 
to be true. The term “formal” science 
of jurisprudence, to me, suggests a 
science of legal formulas or formal rules 
quite as readily as a science of the mate- 
rial out of which such legal forms might 
be supposed to be constituted. 

I hold Professor Holland’s abilities in 
too high esteem to maintain that he is 
not justified in regarding the relations 
comprehended in the “grammar”’ of the 
law, to use his own metaphor, as belong- 
ing to the form rather than to the sub- 
stance of the law. My criticism is only 
that an ideal terminology should be 
entirely free from ambiguity, and self- 
explanatory, and that the distinction 
between the external and_ internal 
methods of study of the law is not ex- 
pressed with sufficient clearness merely 
by treating the difference as one between 
form and substance. It is reasonably 
plain, from his definition, that by 
“formal jurisprudence’ Professor Hol- 
land means the study of the law in its 
broader aspect, from a standpoint not 
purely legal; that it is, in fact, a study 


of fundamental principles underlying 


and not included in the visible structure 
of the law, and his term “formal juris- 
prudence” is thus evidently meant to 
be synonymous with jurisprudence in 
the broader sense in which I have de- 


1The Elements of Jurisprudence, 11th ed., p. 6. 
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fined it, even though it may be hard to 
determine whether his treatise, as 
actually executed, is to be classed as a 
work of jurisprudence in the broad or 
in the special sense.” 

Sir Frederick Pollock says that legal 
science, in its widest extent, falls into 
two great divisions, namely, the Theory 
of Legislation or Final Jurisprudence, 
and Jurisprudence Proper. The latter 
in its turn falls into two fundamental 
divisions, the Theory of Positive Law, 
and “the learning of lawyers in the 
special sense.”* By the Theory of Posi- 
tive Law he means the study of the 
form of law, “showing us the gen- 
eral characters of existing laws and legal 
institutions,’ and he thus seems to 
accept Prof. Holland’s distinction with- 
out committing himself to his termi- 
nology. By “the learning of lawyers in 
the special sense’”’ it is plain that he 
means Special Jurisprudence as I have 
defined it. His term ‘Theory of Posi- 
tive Law’ however, seems needlessly 
broad, when we find him, a moment 
later, subdividing the special science of 
law into a theoretical and a practical 
branch. The term General Jurispru- 
dence would be more specific. Whether 
the Theory of Legislation should be con- 
sidered as included, partly at least, 
within General Jurisprudence, need not 
here concern us. 

There is another term which suggests 
itself in this connection as possibly 
applicable to General Jurisprudence, and 
that is the word ‘“‘encyclopedia,”’ as used 
not in Anglo-American legal literature 
but in that of the Continent. ‘Ency- 
clopedia”’ suggests first of all an alpha- 
betical arrangement of the material of 
the law, but the term has been applied 


°Sir Frederick Pollock is inclined to take issue 
with Professor Holland as to the practicability of a 
science of the “‘ ” of the law. See ys 
in Jurisprudence and Ethics, pp. 7 et seg. 

*Egsays in Jurisprudence and Ethics, p. 262. 
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to arrangements made on a different 
plan. Korkunov has sketched the his- 
tory of legal encyclopedia on the Conti- 
nent and has argued with great clear- 
ness what are its shortcomings as a 
distinct science.‘ He maintains that 
encyclopedia has failed to realize the 
high hopes entertained of it by Schelling 
and Hegel, because, as a science of legal 
sciences, it has had no special matter to 
work upon apart from the matter of the 
law. It has been primarily a review of 
existing law, with its attention directed 
mainly toward exposition rather than 
toward philosophical investigation. Even 
those writers who have employed ency- 
clopedia most scientifically, says Kor- 
kunov, with a reference to Gareis, have 
laid greater stress on a review of 
special juridical matters than on a 
general treatment of jurisprudence. 
Whether encyclopedia is based on a 
visionary conception and cannot suc- 
ceed in establishing itself as an inde- 
pendent science, as Korkunov contends, 
raises a question which has many side 
issues. Encyclopedia, ‘‘a circle of sci- 
ences,’ implies no particular method of 
investigation, but a combination of vari- 
ous methods. Gareis, for instance, indi- 
cates three possible methods of inquiry. 
In the fullest sense of the term, “encyclo- 
pedia’’ would necessarily mean the fusion 
of all special methods for the realization 
of one general aim. But the internal 
and external methods of study of the 
law will not blend, unless the subject- 
matter studied is identical. Law in the 
sense of a fixed formula is one thing, 
and law as a product of social forces is 
another. Any attempt to mingle the 
general science of law with the specialized 
science of the content of the law is like 
trying to mix oil with water — the two 
elements cannot be combined. We are 
apt, therefore, to find the encyclopedists 


‘Theory of Law, pp. 9 ef seq. 
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either attempting to bridge the gulf 
between two distinct sciences, and fail- 
ing to secure the unity at which they 
aim, or else confining themselves to the 
theoretical, analytical side either of gen- 
eral or of special jurisprudence. The 
notion of an encyclopedic science of law 
therefore breaks down, because it at- 
tempts to bring an artificial unity out 
of a necessary diversity. 

The term ‘‘encyclopedia” is thus not 
available as an equivalent for General 
Jurisprudence, but Korkunov’s term, 
General Theory of Law, though it may 
not be desirable to adopt, is meant to 
be synonymous. This is evident from 
the definition found in his comment on 
Miiller’s System der Rechtsgriinde®: — 


The general theory of law verifies everywhere 
the positive law from the technical and logical 
point of view, shows the internal connection, the 
essence of the social organism, and refers it to 
the general principles of human activity in 
society and the state. It is thus the keystone 
of jurisprudence. It binds into a whole the 
separate parts and their diverse contents. To 
attain this object it ought to observe rigorously 
the objective method, and avoid all subjective 
construction. 


The foregoing considerations will per- 
haps make it easier to assign Prof. 
Gareis’s “Introduction to the Science of 
Law”’ its proper place in the literature 
of General Jurisprudence. The full title 
of this work, which was first published 
in 1887, is, ‘“Enzyklopddie und Metho- 
dologie der Rechtswissenschaft (Einlei- 
tung in die Rechtswissenschaft).” The 
section on Methodology, which is wholly 
concerned with methods of legal study, 
occupies only a few pages at the end of 
the book. The real title, therefore, is 
“Encyclopedia of Jurisprudence.”’ The 
translator has wisely rejected the word 
“Encyclopedia” as misleading to Ameri- 
can readers, but in seeking any sound 


®*Theory of Law, p. 37. 
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estimate it is necessary to notice the 
plan on which the treatise is con. 
structed and the manner in which it 
fulfills the purposes of legal encyclo. 
pedia. 

The real, if not the professed aim of 
the treatise is twofold: (1) to develop a 
theory of fundamental principles of legal 
science, and (2) to arrange and classify 
the main heads of German law in accord- 
ance with an application and develop- 
ment of that theory. The first part of 
the book, comprising somewhat less 
than half of its contents, is concerned 
with theory, the second and greater part 
with analysis of the underlying prin- 
ciples.of German private law in detail. 
This plan doubtless answers to the notion 
of “encyclopedia,” and as ‘“‘encyclo- 
pedia” the work is perhaps open to 
Korkunov’s objection that it is ‘‘more 
like a simple review of special juridical 
matters, for its general part is less 
developed.”* Or, if the second part, 
like the first, employs the method of 
general jurisprudence, the work is not 
an encyclopedia. Certainly Legal Sur- 
vey, the translator’s equivalent for 
“encyclopedia,”’ is not to be confounded 
with the general theory of law. 


Were the theory of law fully developed 
as a separate science, it would be un- 
necessary, as Korkunov intimates,’ for 
a writer to preface an analysis of a sys- 
tem of existing law, which this primarily 
is, with a discussion of general principles. 
There would be something even incon- 
gruous in the juxtaposition of treatises 
on two distinct subjects. But in}the 
absence of a generally accepted scien- 
tific theory of law, which can serve as 
the basis of any compendious exposi- 
tions of this kind, such an introductory 
portion prepares the way for an analy- 
tical presentation of legal principles with 


*Theory of Law, p. 19. 
’Theory of Law, p. 37. 
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terminological exactitude and with the 
orderliness of arrangement desired. 

The chief interest of the treatise, for 
the American student, is naturally found 
jn its first part; the interest of the 
second part, as a scientific analysis of 
German law, hinges on the soundness 
of the doctrines found in the opening 
portion and applied to practical use in 
the second. 

The first part of Gareis’s work is re- 
markably easy to read. There are no 
bristling idiosyncrasies of thought or lan- 
guage, no statements which overtax 
credulity or invite serious controversy. 
The theory that the law is a system of 
protected interests has already been 
made familiar to American students by 
the translations from recent German 
legal literature which have already ap- 
peared, and may be doubtless consid- 
ered to have already made a place for 
itself as the orthodox doctrine of modern 
legal science. A book based upon this 
theory, therefore, and executed with the 
qualities of sanity and breadth of view 
9 conspicuous in Gareis, makes a direct 
appeal to the scientific mind and can 
scarcely fail to meet with an apprecia- 
tive and sympathetic reception. 

Take, for example, Prof. 
luminous definition of law: — 


Gareis’s 


Law is the (means of) peaceable regulation 
of the external relations of persons and their 
social communities among themselves. It is 
aregulation (norma agendi), adjusting or stand- 
ardizing through commands and prohibitions. 
Its object is the adjustment of the external 
telations of mankind and social communities. 
It does not concern itself with internal activi- 
ties, which belong to the domain of morals or 
tligion. Its end and purpose is such a method 
of influencing these relations by commands and 
prohibitions that it may be justly called peace- 
able regulation. It may involve, though not 
by necessity, measures of co-ercion.® It is 

*As to this point, the co-ercive nature of the 
law, Gareis is satisfactory where Korkunov seems 


too idealistic. Gareis puts the truth of the matter 
very clearly when he says: “Concrete compulsion 
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denominated peaceable regulation even though 
there be a possibility and even a necessity of the 
maintenance of legal order, in the extremest 
cases, by supreme force, as in the event of insur- 
rection or war. It is therefore peaceable regu- 
lation, inasmuch as its means (7. e. commands 
and prohibitions) are first of all peaceable, and 
as the establishment and maintenance of peace 
and tranquility are the conditions necessary to 
a development of human powers, and the progress 
of civilization.°® 


In only one respect does this defini- 
tion invite criticism, and that is as to 
whether the law essentially implies peace- 
able regulation. This is undoubtedly a 
much controverted question. I am in- 
clined to think, however, that if Gareis’s 
definition would have to be modified in 
this particular, the modification would 
be only slight and would not go to the 
root of hisdefinition. Jhering hasstrongly 
emphasized the nature of the law as a 
conflict of opposed interests, but it may 
be, and usually is, a peaceable conflict, 
in the sense that the contestants do not 
usually rely solely on physical force. 
And in the case of a state laboring to 
put down an insurrection, or a king 
striving to conquer a neighboring prov- 
ince, obviously the restoration of peace, 
though peace in that case be synony- 
mous with subjection, must precede the 
complete establishment of law. 

Germany unquestionably leads the 
world in the philosophical science of 
jurisprudence, and Gareis is a good ex- 
ample of the modern scientific school 
which includes Jhering, Gierke, Brunner, 
Kohler, Merkel, and others. This school 
has taken the place formerly occupied 
by the historical school in Germany, and 
will no doubt have an equally strong 
influence on Anglo-American legal 
thought. In England, the trend of 
general jurisprudence has been toward 


is not necessary as the object of a 
rule; but law nevertheless is excluded from an! 
human activities where force is not possible.”’ P. 37, 


*Pp, 29-30. 
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the position of the modern German jur- 
ists. The so-called ‘analytical’ school 
is giving way to a school of scientific 
jurisprudence which freely utilizes the 
results of the social sciences. Through- 
out the world, we are tending toward 
unity of legal knowledge and a common 
basis of legal investigation, and the work 
of contemporary German jurists, par- 
ticularly of those who, like Gareis, have 
most successfully shaken off the shackles 
of Hegelian idealism, should no longer 
be regarded as alien and forbidding by 
the American lawyer. 

Gareis’s exposition of the principles of 
legal classification is marked by an ex- 
treme lucidity — the lucidity of invin- 
cible logic and strong common sense. 
Especially clear is the differentiation of 
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the fields of public and private law, ang 
of the law of persons and the law of 
things. The publication of his treatise 
in this country should work a wonderfy| 
clearing of the atmosphere of juridical 
discussion. 

In laying aside the book, I cannot too 
strongly emphasize the merit of ity 
succinctness and brevity, which should 
in no way be confused with super. 
ficiality of treatment, the author having 
compressed a vast amount of pregnant 
manner within the scope of a short ex. 
position. Its simplicity, in these days 
of complex and involved treatises, is an 
inestimable advantage. It also deserves 
to be prized by American students asa 
most useful key to the German Civil 
Code. 





Reviews of Books 


COLLIER ON BANKRUPTCY 


The Law and Practice in Bankruptcy, under the 
National Bankruptcy Act of 1898. By William 
Miller Collier. 8th edition, with amendments of 
1903, 1906 and 1910, and with decisions to date, by 
Frank B. Gilbert of the Albany bar, editor of Street 
Railway Reports, Annotated; joint author of Com- 
mercial Paper, etc. Matthew Bender & Co., Albany. 
Pp. Ixxxi, 854 -+ 244 (General Orders and Forms) 
+ 157 (Rules and Statutes) + 51 (General Index). 
($7.50.) 

EGARDING the general merits of 
Collier on Bankruptcy, there is not 

much to say in addition to our comment 
on the seventh edition of this leading 
work on the subject (see 21 Green Bag 
587). The eighth edition has been made 
necessary by the important amendments 
to the national bankruptcy law adopted 
last year. These amendments were not 
radical, as they were the outcome of a 
careful study of the working of the law, 
and were framed to clear up some points 


concerning which there had been con- 


fusion, but they were far reaching, over- 
riding interpretations of the statute that 
had come to prevail in many jurisdic- 
tions. Moreover, during the two years 
since the preparation of the seventh 
edition, many important decisions on 
matters of bankruptcy law have been 
rendered. Mr. Gilbert, the high quality 
of whose work was exhibited in the 
seventh edition, has consequently made 
some important changes in his treatise. 


The new edition has kept pace with the ' 


latest developments of the law in this 
important field, and will continue to 
perform the service of an indispensable 
handbook of the law as it stands at the 
present time. The system of useful 
cross references and convenient appen- 
dix of general orders and forms continue 
to play the part of prominent features. 
There is no increase in the number of 
pages. 
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* ENGINEERING CONTRACTS 


Contracts in Engineering: the interpretation and 
writing of engineering-commercial agreements; an 
dementary text-book for students in engineering, 

contractors and business men. By 

Irwin Tucker, B.S., LL.B., member Boston 
Society of Civil Engineers, and Asistant Profes- 
sor in Civil Engineering at Tufts College. First 
edition. McGraw-Hill Book Co., New York. 


Pp. xii + 274+ 19 (appendix) + 14 (index). ($3 
net.) 


HIS book is not primarily a law 
book, and is too elementary in 
character to be of use to the practising 
lawyer, being intended chiefly for students 
of engineering. The writer lays great 
emphasis on the importance of the busi- 
ness side of the engineering profession. 
Of late the number of undertakings of 
great magnitude has increased, and the 
technical knowledge of the engineer, if 
he has the requisite business training, 
renders his services invaluable in a great 
variety of positions in the employ of 
corporations. Hence the advantage of 
his familiarizing himself with the prin- 
ciples of business law involved in the 
successful practice of his profession on 
its business side. 

The book deals mainly with the law of 
contract, but there is also much informa- 
tion regarding the subjects of agency, 
corporations, torts, and real property, 
presented in its bearings on engineering, 
and the engineer who has charge of large 
construction contracts should certainly 
have some knowledge of these subjects. 
It is a book evidently prepared by a man 
of careful and practical methods, and 
should well serve the purpose for which 
it was designed. 


BLACK’S LAW DICTIONARY 


A Law Dictionary; containing definitions of the 
terms and phrases of American and English juris- 
prudence ancient and modern, and including the 
principal terms of international, constitutional, 
ecclesiastical and commercial law, and medical 
jurisprudence, with a collection of legal maxims, 
Rumerous select titles from the Roman, modern 
Civil, Scotch, French, Spanish and Mexican law, 
and other foreign systems, and a table of abbrevia- 
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tions. By Henry Campbell Black, M.A. 2d edi- 
tion. West Publishing Co., St. Paul. Pp. vi + 1238 
+ 76 (appendix). ($6.) 
HE first edition of this standard 
dictionary, issued in 1891, immedi- 
ately took its place on the shelves of the 
legal profession as one of the most use- 
ful and convenient works of the kind in 
existence, and the second edition, just 
issued, has been brought fully up-to-date 
by the inclusion of new material, with no 
increase in the bulk of the book. Its 
advantages over some other standard 
dictionaries, executed with no less abil- 
ity, are found in its one-volume form, 
in the copiousness and succinctness of its 
materials, and in its being distinctly a 
dictionary and not an encyclopedia. 
The book is not too bulky to be handled 
easily, and its makers have produced a 
great time-saver. 

The new edition affords evidence of a 
high degree of skill, not the least merit 
being the discernment with which the 
author has employed well chosen brief 
quotations for the purpose of illustrat- 
ing his definitions. The extracts from 
judicial opinions have been made, as he 
says in his preface, with the idea of 
bringing to light the “best and clearest 
thinking” upon the meaning of techni- 
cal terms. As a consequence, a brevity 
and a lucidity are secured which are 
most commendable. The new matter 
which has been added, especially in the 
field of medical jurisprudence, will start 
the book on a career of renewed use- 
fulness. 


LAND REGISTRATION IN 


ENGLAND 
Land Law and Registration of Title: A Compari- 
son of the Old and New Methods of Transferring 


Land. By Eustace J. Harvey. Longmans, Green 
& Co., New York and London. Pp. 278. ($2.60 
net.) 


HE writer of this book gives a clear 
exposition, evidently addressed pri- 
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marily to the layman, but sufficiently 
intricate for the American reader be- 
cause of the complexity of the subject, 
of the English system of conveyancing 
and of the tremendous inconveniences 
of that system which call for the intro- 
duction of governmental registration 
and guarantee of titles. The last eight 
chapters are concerned with registra- 
tion. The writer shows a thorough grasp 
of the English law of real property and 
conveyancing, and the American convey- 
ancer who desires a well-rounded library 
of his particular specialty will make no 
mistake in adding a well-executed work 
of this kind to his collection. 

The author shows himself an earnest 
believer in registration, and advocates 
the reform with almost partisan warmth. 
He perceives, however, the difficulties 
of carrying out this reform until the real 
estate law of England has been much 
simplified. The preparation of a regis- 
ter recording all forms of interests in 
land would necessitate no less labor 
than that of the creation of a second 
Domesday book, but Mr. Harvey does 
not share the feeling since expressed by 
the Royal Commission on the Land 
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Transfer Acts as to the difficulties being 
wellnigh insuperable. His able discus. 
sion of the problems of registration will 
interest the reader who cares to look 
into the English phases of this subject, 


BOOKS RECEIVED 


ECEIPT of the following new books is ac. 
knowledged :— 


A False Equation: The Problem of the Great 
Trust. By Melville M. Bigelow, Dean of the Bos 
ton University School of Law. Little, Brown & 
Co., Boston. 

Proceedings of the Thirty-first Annual Session of 
the Ohio State Bar Association, held at Cedar 
Point, Ohio, July 6, 7 and 8,1910. V.31. Pp. 136, 

New York State Library Yearbook of Legislation, 
1908. By Clarence B. Lester, Legislative Refer- 
ence Librarian. Legislation Bulletins 37-39. Uni- 
versity of the State of New York, Albany. Pp. 465 
+ index. ($1.) 

The Commercial Code of Japan. By Yang Yin 
Hang, Graduate in Law of the Waseda University, 
Tokyo, Japan, Master of Law, University of 
Pennsylvania. University of Pennsylvania Law 
Series,no. 1. Boston Book Co., Boston. Pp. xxiii, 
295 + 23 (index). ($3.50.) 

The Law Applied to Motor Vehicles; with a col- 
lection of all the reported cases decided during the 
first ten years of the use of Motor Vehicles upon 
the public thoroughfares. By Charles J. Babbitt 
of the Massachusetts Bar, author of ‘‘Index-Digest 
of Massachusetts Motor Vehicle Law.” With an 
introduction by Francis Hurtubis, Jr., of the Massa- 
chusetts bar. John Byrne & Co., Washington, 
D. C. Pp. 75 (table of cases, etc.) + 748 + 329 
(appendices) + 51 (index). ($6.50 delivered.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Administrative Law. ‘Administrative Ex- 
ercise of the Police Power.” By Thomas Reed 
Powell. 24 Harvard Law Review 268 (Feb.). 


A large number of judicial decisions bearing 
on the exercise of administrative powers under 
various kinds of statutes are examined, with 
the aim of making a comprehensive study of 
the whole subject. 


Agency. ‘The liability of an Agent to Third 
Persons in Tort.” By Floyd R. Mechem. 
20 Yale Law Journal 239 (Feb.). 

A short monograph which states succinctly 
the rules governing the subject, with little dis- 
cussion, and with very full citations. 

Aviation Law. ‘Aviation and Future Legis- 
lation.” By H. G. Meyer. 36 Law Magasin 
and Review 176 (Feb.). 


“These observations deal only with a few of 
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the points that will have to be considered by the 
nt which places an Aviation Act upon 

the Statute Book.” 
Codification. ‘The Need for Codifying 
the Law of England.” By Walter G. Hart, 
LL.D. 36 Law Magazine and Review 129 (Feb.). 


“Why is it that so little progress has been 
made? The reason ey is that there is 
as yet no sufficient y of public opinion in 
favor of it. The lay public is probably favorable 
to the idea, but is apathetic. It has long ago 
abandoned any hope of being able to deal with 
the amendment of so intricate, complicated 
and cumbrous a subject as the law of England. 
It feels om “2 - a a it por es - 
experts, the legal profession— and the lega’ 
profession is on the whole opposed to codifica- 
tion. Many still fear that a code would lack the 
flexibility of uncodified law and would stifle 
development. This has always been the main 
contention of those opposed to codification from 
the time of Savigny onwards, but its fallacy is 

ved by the test of experience. There is noth- 
ing to suggest that the growth of law has been 
stifled in those countries which have codes, and 
Savigny’s own country has framed and 
into law the completest and most scientific series 
of codes that has ever been promulgated. No 
country that has codified its law has ever indi- 
cated the slightest desire to revert to the uncodi- 
fied system. 

“The efforts of reformers must therefore be 
directed towards overcoming this sentimental 
objection and to creating a body oi professional 
opinion in their favor. When sich a body of 
opinion has been formed, the battle will have been 
won.” 


Commercial Law. ‘Mercantile Co-opera- 
tion for Legal Self-Defense.” By Edward D. 
Page. 5 Illinois Law Review 431 (Feb.). 


Describing different forms of mercantile 
co-operation in New York City, for the purpose 
of exchanging credit information, of securing 
the impartial enforcement of the bankruptcy 
law, and of handling the litigation of a large 
number of firms. The author favors simpli- 
fication of court procedure in mercantile cases, 
and suggests that the establishment of mercan- 
tile courts in the larger cities, modifying the 
resent “cumbrous rules of evidence,” might 

one means of diminishing the delay and ex- 
pense of such litigation. 


Conflict of Laws. ‘The Relation of the Lex 
Loci Contractus to the Lex Loci Rei Site.” By 
Sheriff Campbell Lorimer, K.C. 22 Juridical 
Review 275 (Jan.). 

Discussing the case of British South Africa Co. 
v. De Beers Consolidated Mines, Ltd. (1910), 
1 Ch. 354, 2 Ch. 502. 

Conspiracy. ‘Conspiracy in Civil Actions.” 
By R. S. Nolan. 36 Law Magazine and Review 
151 (Feb.). 

“In America, judges, basing their decision on 


the history of English law and on ave, cases, 
generally taking ile v. Roberts (1 Ld. Raym. 
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374) as the leading statement of the law on the 
subject, have declared in terms enviable, at least, 
for their clearness, that an act which when done 
by one alone is not actionable, does not become 
so when done in pursuance of a conspiracy. 
The cases of nae \, Nene et eae (3 
Cush. 145), Ki v. Harman (34 Md. 407), 
and, paneer & Hutchins v. Hutchins (7 Hill 
104), are worth referring to on the question. . . . 

“There seems to be authority affording ground 
for the proposition that a conspiracy to commit 
a legal injury, resulting in acts which inflict loss 
but are not in themselves unlawful, may be 
actionable, though the like result, if brought 
about by an individual apart from conspiracy 
through acts not in themselves wrongful, would 
not be actionable.” 

Constitutional Amendment. “A Con- 
vention to Amend the Constitution — Why 
Needed — How it may be Obtained.” By 
Walter K. Tuller. 193 North American Review 
369 (Mar.). 

By means of a compilation of extracts from 
Elliott’s ‘“‘Debates of the Constitutional Con- 
vention,” the writer considers it to be conclu- 
sively established that when the requisite 
num of applications from the states are 
received it is the positive duty of Congress to 
call a convention for the purpose of revisin; 
the Constitution. ‘In this one instance, whi 
is perhaps the only one, Congress acts not in a 
legislative but in a ministerial capacity. ... The 
form of remedy for compelling Congress to act 
would seem clearly to be a writ of mandamus." 

“The Machinery of Constitutional Amend- 
ment.” By J. A. R. Marriott. Nineteenth 
Century, v. 69, p. 236 (Feb.). 

The writer examines the constitutions of the 
leading nations, particularly with reference to 
the method of Py tpene, Spe Serer ng changes. 
He thinks that the popular referendum, in Eng- 
land, means the substitution for the present 
unwritten and flexible constitution of one 
aa shall be certainly written and probably 
rigid. 

Contract. 
Henry H. Brown. 
Review 141 (Feb.). 

“Truth is said to be at the bottom of a well, 
and it is often a difficult operation to bring her 
undefiled to the surface. The process generally 
stirs up a quantity of mud, and occasionally 
a mass of poisonous matter. There is the same 
inequality in modern litigation that there was 
in the ancient wager of battle. The man who 
was in the right was not always the better swords- 
man; now he is not always the better disputant.”’ 

See Conflict of Laws. 

Contract Labor Law. ‘The Supreme 
Court of the United States on the Alabama 
Contract Labor Law.” By Erastus J. Parsons. 
Editorial Review, v. 4, p. 182 (Feb.). 

Appreciative of the attitude taken by the 
Court, the good effect of the decision year 
x seg out by one evidently familiar wit 

bor conditions in the South. 


“Promises and Covenants.” By 
36 Law Magazine and 
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Corporations. ‘Corporate Personality.’’ 
By Arthur W. Machen, Jr. 24 Harvard Law 
Review 253 (Feb.). 
“In these days, it has become rather fashion- 
able to inveigh against the doctrine that a 
tion is an entity, as a mere technicality 
and a relic of the Middle Ages; but nothing 
could be further from the truth. A corporation 
is an entity — not imaginary or fictitious, but 
real, not artificial but natural. Its existence 
is as real as that of an army or of the Church. 
This is the element of truth in the reality theory 
of corporate personality which, originating in 
Germany, has commanded wide acceptance 
sot, only in that country but also in France and 


“lf by ‘person’ the law means, not a rational, 
living creature similar to a man but a mere 
‘subject of rights,’ — and this is the teaching of 
the more moderate members of Gierke’s school — 
then, in the name of clearness let us adopt some 
less ambiguous designation for this ‘subject of 
rights.’ But if we do not lose ourselves in meta- 
physical discussions of the nature of juristic 
personality but take common sense as our guide, 
we shall apprehend clearly that when a jurist 
first said, ‘A corporation is a person,’ he was 
using a metaphor to express the truth that a 
corporation bears some anal or resemblance 
to a person, and is to be treated in law in certain 
respects as if it were a person, or a rational 
being capable of feeling and volition. . . . 

The proposition ‘A corporation is a person’ 
is either a mere metaphor or is a fiction of law. 
This is the element of truth in the ‘fiction theory’ 
of the corporate entity which both in England 
and on the Continent may be regarded as the 
a , P 

“But although corporate personality is a fic- 
tion, the entity which is personified is no fiction. 
The union of the members is no fiction. The 
acting as if they were one son is no mere 
metaphor. In a word, although corporate 
personality is a fiction, yet it is a fiction founded 
upon fact. It is as natural to personify a body 

men united in a form like that of the ordinary 
company as it is to personify a ship. To argue 
that because the personality of a corporation 
is a product of the imagination, therefore the 
corporation itself, as anything different from the 
separate members, is a fiction, would be as reason- 
able as to argue that because a ship is not really 
a female, and is personified only by way of 
metaphor, therefore it has no real existence 
except as a number of boards and nails.” 

“National Control of Corporations.” By 
Hon. Frederick W. Lehmann. 11 Phs Delta 
Phi Brief 1 (Mar.). 

“It may not be convenient in industrial 
operations to eliminate bonds and preferred 
stock, but there can be no reason why the stock 
which represents no investment, which does not 
speak the truth, should not be eliminated, for 
falsehood, whatever shape it may take, can be 
productive of no - No real investor, no 

manager of the industry, no workman of 
high or humble function can be benefited by 
fictitious capital that is, and can be, only a 
burden upon the enterprise. . . . 
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“The banks are the present, living witnesses 
-, the ee Government, representi 
all the people of the country, is in every matter 
of general concern the best repository of alj 
artificial powers, and the surest conservator 
of all natural rights, and we cannot fear that 
the same control will fall as a blight upon the 
ae which has come as a blessing to the 


See Federal Incorporation, Monopolies, Rail. 
ways. 


Criminal Procedure. ‘‘The Seventeenth 
Century Indictment in the Light of Modern 
Conditions.” By Charles A. Willard. 24 
Harvard Law Review 290 (Feb.). 


“No reform of the criminal procedure will be 
complete without radical changes in the law 
relating to indictments. Changes should not 
be made which would prejudice the essential 
rights of the accused. But if these are preserved 
the reform can go to any extent that may be 
thought advisable. ... 

“It of course shocks the American or English 
lawyer to suggest that a man can be brought 
to trial upon an indictment or complaint which 
states the commission of no offense. But why 
should he not be? There are countries whose 
laws do not make the requirements which ours 
do. Judicial systems that have been adopted 
by highly civilized nations cannot be said to be 
wholly wrong, even if they do consider the rights 
of their subjects fully protected although the 
notice given to them of a criminal charge does 
not specify minutely and in great detail every 

ible ingredient of the offense. . . . 

“The Fifth Amendment to the federal Con- 
stitution provides . . . that no one shall be held 
to answer for a felony except on an indictment by 
a grand jury. The word ‘indictment’ must be 
construed to have the meaning given to it at 
the time the amendment was adopted. It 
there meant an instrument which set forth all 
of the ingredients of the offense. It seems 
therefore that no change of the kind here sought 
could be introduced in the federal courts in cases 
of capital or otherwise infamous crimes, except 
i an amendment to the Constitution. In cases 
of misdemeanors, however, it can be done by 
an act of Congress alone.” 


“The English Court of Criminal Appeal.” 
By John D. Lawson and Edwin R. Keedy. 
5 Ilinois Law Review 389 (Feb.). 


This is an extract from a special committee 
report printed in the Journal of the American 
Institute of Criminal Law and Criminology. 
The writers visited England to obtain information 
about the workings of criminal procedure. The 
history of the court, its powers, practice with 
regard to appeals, rules of court and judicial 
comments on the court all receive attention. 


“Criminal Law as Administered in Hamilton 
County.” By William Howard Taft. Inde- 
pendent, v. 70, p. 230 (Feb. 2). 


President Taft wrote this @ 4 for the Literary 
Club of Cincinnati in 1884. In it he attempted 
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to outline remedies for the delays in trying 
indictments, two courts being needed in the 
county instead of one, and the law in regard 
to continuances needing amendment. 

Criminology. See Juvenile Delinquency. 

Defamation. ‘The Panama Libel Case.” 
Editorial. 24 Bench and Bar 43 (Feb.). 

“No one can deprecate more than do we the 

blication of false statements ing the 
conduct of high public officials. Their character, 
however, is safe in the hands of the tribunals of 
the states.”’ 

Direct Government. “The Present Status 
of Direct Nominations.” By Louis M. Greeley. 
§ Illinois Law Review 403 (Feb.). 

Professor Greeley describes the progress of 
the direct nomination movement in a large num- 
ber of states, the article being compact with 
information about direct primary laws. The 
author, while he thinks the short ballot, civil 
service reform, corrupt practices laws and reform 
of criminal law and procedure more important 
ends than direct nominations, considers the direct 
primary, the logical first step in the path of 
reform. He believes the partisan direct primary, 
cumbersome and expensive as it is, the most 
promising of all nominating systems proposed 
as substitutes for the convention system. 

“The Referendum and the Plebiscite.” By 
Yves Guyot. Contemporary Review, v. 99, 
p. 139 (Feb.). 

Conditions in Switzerland and France are 
briefly reviewed. Really an argument against 
representative government as a denial of popular 
sovereignty. 

“Where The People Rule.” By Hon. Jonathan 
Bourne, Jr. Columbian, v. 3, p. 821 (Feb.). 

Describes the adoption of the initiative and 
referendum and the popular election of United 
States Senators in Oregon, who is held up as 
an example to her sister states. See Constitu- 
tional Amendment. 

Eminent Domain. ‘Incidental Damage to 
Personal Property in Condemnation Proceed- 
ings.” By Wilbur Larremore. 11 Columbia 
Law Review 147 (Feb.). 

Mr. Larremore thinks it doubtful whether the 
courts will come to allow compensation for the 
incidental Ep of personalty involved in 
condemnation of real property, without the 
assistance of statutes. utside of fixtures 
compensation for personal property, in the ab- 
sence of statute, is not allowed in most juris- 
dictions, although its disregard is an example 
of arrested development and tends to nullify 
the constitutional purpose. Certain statutes 
of New York and Massachusetts which tend 
to relieve this hardship receive some attention, 
and the writer believes that they will be oaeely 
copied and their scope considerably extended, 
so that constitutional questions may become 
important. 

Employer’s Liability. See Workmen’s 
Compensation. 
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Federal Incorporation. ‘‘National In- 
corporation.” By Dorrance Dibell Snapp. 
5 Ilinois Law Review 414 (Feb.). 


This is an able, ae fortified argument 
for the constitutionality o' federal incorporation, 
great stress being laid in the principle that the 
right to issue federal charters is incidental to 
the right to regulate interstate commerce. The 

distinction, however, made by the Supreme 
Court between commerce and manufacture is 
deemed by the author of great importance. The 
federal apd to regulate commerce should in 
no way be confounded with the sovereign police 
power of the states, and the extension of the 
doctrine of implication to include federal power 
to create manufacturing corporations would 
work havoc in the Constitution and destroy 
the authority of the states as to all conceivable 
matters. 





“The Law and the Facts.” 
5 American Political 


Government. 
By Woodrow Wilson. 
Science Review 1 (Feb.). 


This was the presidential address delivered at 
the seventh annual meeting of the American 
Political Science Association. The significance 
of the title is made clear by this sentiment: 
“The facts are precedent to all remedies; and 
the facts in this field are spiritually perceived. 
Law is subsequent to the facts, but the law and 
the facts stand related, not as cause and effect, 
but, rather, as life and its interpretation.” 

The following extract is suggestive: — 

“T do not like the term political science. Hu- 
man relationships, whether in the family or 
in the state, in the counting house or in the 
factory, are not in any proper sense the subject- 
matter of science. They are stuff of insight and 
Hoy esc and spiritual comprehension. refer 
the term politics, therefore, to include both the 
statesmanship of thinking and the statesmanship 
of action. Your real statesman is first of all, and 
chief of all, a great human being, with an eye 
for all the t field upon which men like him- 
self struggle, with unflagging pathetic hope, 
towards better things. He is a man big enough 
to think in the terms of what others than 
himself are striving for and living for and seek- 
ing steadfastly to keep in heart till they get. 
He is a guide, a comrade, a mentor, a servant, 
a friend of mankind. May not the student of 

litics be the same? May not his eye, too, 

ollow the dusty roads, scan the scattered mass, 


observe the crowded homes, heed the of the 
children as well as the silent play of the busy 
fingers that toil that they may ed, follow the 


lines of strain, of power, of suffering, get a vision 
of all the things that tell; and then, with no 
recise talk of phenomena or of laws of action, 
interpret what he feels no less than what he 
sees to the man of action, too much e ; 
it may be, to see so much or over so wide a field, 
too much immersed to hear any but the nearby 
cries and clamors, too eagerly bent upon his 
immediate task to scan the distant view?” 


“A Definition of Liberty.”’ By Isaac L. Rice. 
Forum, v. 45, p. 267 (Mar.). 
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“Civil liberty is the result of the restraint 
exercised by the sovereign people on the more 
gece individuals and classes of the commun- 

» preventing them from availing themselves 

the excess of their power to the detriment 
of the other classes.” , 

This — by the founder of the Forum is 
reprinted from the North American Review o 
January, 1883 

Canal Zone. ‘‘Canal Zone Laws and Judi- 
ciary.”” By Theodore C. Hinckley. 11 Phi 
Delta Phi Brief 49 (Mar.). 

A short descriptive ag which presents much 
information about the law and its administra- 
tion. 

Germany. ‘‘Tendencies toward Ministerial 
Responsibility in Germany.” By Walter J. 
Shepard. 5 American Political Science Review 57 
(Feb.). 

“Were it not for the gross inequalities in the 
distribution of seats, the Reichstag would be a 
model of a popular representative body... . 
The indications from all by-elections to the 
Reichstag point to a greatly increased Socialist 

ll. How long can this tremendous human 

ood be restrained within the barriers of the 
Prussian Electoral Law? When it bursts its 
bonds will it not carry all before it? ... 

“The Prussian Electoral question is not, as 
von Bethmann-Hollweg wishes to make it, a 
purely Prussian matter. Because of the pre- 
dominance of the Prussian Government in the 
Bundesrath, through which it can practically 
nullify anything the Reichstag undertakes, 
any measure which tends toward liberalizing 
the Prussian Government must have a vital 
interest for the whole of Germany. The democ- 
ratization of Prussia would bring about the 
democratization of the Empire. Everything 
would be thrown into the melting-pot... . 
The introduction of ministerial responsibility 
in Prussia would transfer the ultimate control 
over the Prussian delegation in the Bundesrath 
from a to Landtag, as ministerial responsi- 
bility in the smaller states would result in popu- 
lar control of their delegations. And, since the 
PS aga wer of the Emperor springs from 
is being King of Prussia and thus being able 
to control that state’s delegation, this change 
would very seriously reduce his power in im- 
perial affairs.” 

India. ‘British Democracy and Indian 
Government.”” By Rt. Hon. Viscount Morley. 
Nineteenth Century, v. 69, p. 189 (Feb.). 

Written by way of comment on the views 
exp! by Valentine Chirol in his volume on 
“Indian Unrest,” views for which Lord Morley 
entertains a strong ote A deep realization 
of the complexities of the political and social 
roblem in India, and of the necessity for patience 
in handling it, is conveyed by the article. 

“India under Lord Morley.” (Quarterly Ree 
view, v. 214, no. 426, p. 203 (Jan.). 

“Blended conciliation and repression, we have 
lately heard from the India office, was the only 
true policy. As if such a line of action was a 


The Green Bag 


policy at all; as if both were not essentially 
expedients that should be unnecessary in any 
sound society.’ 

Portugal. ‘‘The Portuguese Republic.” By 
Fortnightly Review, v. 89, 


William Archer. 
p. 230 (Feb.). 

A sketch of events before, during, and after 
the revolution. 

See Constitutional Amendment, Direct Gov. 
ernment, Interstate Commerce, Legal History, 
Local Government, Political Parties. 

Husband and Wife. . “When and in What 
Cases May the Husband Recover Real Estate 
Conveyed by Him to His Wife during the 
Married State?”” By Walter J. Lotz. 72 Centra} 
Law Journal 78 (Feb. 3). 

“It is a beautiful tribute to splendid American 
womanhood that the ‘women in the cases’ here- 
tofore commented upon are rare and vile ex- 
ceptions and not the rule. But fraud, like murder 
‘will out,’ and justice does not plead in vain.” 

Immigration. “The Immigration Problem 
—Four Criticisms.” Outlook, v. 97, p. 357 
(Feb. 18). 

Letters stating the views of a Western Ameri- 
can, a Negro, a Japanese and a Hebrew. 

Indictments. See Criminal Procedure. 

Injunctions. ‘Labor's Struggle for the Right 
to Organize.” By Samuel Gompers. Outlook, 
v. 97, p. 267 (Feb. 4). 

The article deals with the history of this 
struggle in Great Britain, and makes an urgent 
appeal for the passage of the Wilson bill regulat- 
ing the issuance of injunctions and limiting the 
meaning of “conspiracy,’’ as substantially the 
equivalent of the British Trades Disputes Act. 

International Peace. ‘The Dawn of the 
World’s Peace.”” By Hamilton Holt. World's 
Work, v. 21, p. 14128 (Mar.). 

Describing the various agencies that are at 
work for the attainment of international peace, 
and treating of the p: ss of the international 
arbitration, the Hague Conferences, the unofficial 

e societies, and notable recent benefactions 
in aid of the movement. 

International Politics. ‘Diplomatic Affairs 
and International Law.” By Prof. Paul §S, 
Reinsch. 5 American Political Science Review 12 
(Feb.). 

A review of the notable developments of the 
year in the field of international relations, 
expository rather than discursive. 


See Treaties. 


Interstate Commerce. “The Gibbons v. 
Ogden Fetish.” By Frederick H. Cooke. 9 Michi- 
gan Law Review 324 (Feb.). 

“It seems now to be generally understood 
that for practical purposes the word [commerce], 


as used in the commerce clause, is synonymous 
with transportation.”’ Marshall’s language, says 
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Mr. Cooke, though perhaps proper in the con- 
nection in which it was ak has been extremel 
mischievous in its practical effect.” M 1 
gaid, ‘Commerce undoubtedly is traffic, but it 
js something more — it is intercourse.” By a 
process of distortion, a fallacy traceable to this 
source has grown up in the Supreme Court, 
thinks Mr. Cooke, the fallacy, namely, “that a 
sale is an essential element of commerce within 
the meaning of the commerce clause, thus 
notably in the decisions excluding contracts of 
insurance from its operation. .. .” 

Again, ‘‘Nothing can be clearer than that it 
is largely within the power of a state to regulate 
the conduct and liability of a railroad or other 
carrier engaged in interstate transportation. ... 
The decisions of the Court, taken as a whole, 
suggest that, a from the vague rule that the 
regulation shall not be ‘onerous’ or ‘amount to 
a burden,’ the Court recognizes no definite 
limitation upon the power of a state to regulate 
the conduct and liability of a carrier, even 
though such regulation be for the benefit of 
interstate travelers and shippers. That is to 
say, as applied to the agency of transportation, 
the states have a power of regulation concurrent 
with that of Congress. ... 

“Much of the language of his [Marshall’s] 
opinion has been mischievous in its effect. The 
fault, however, is not so much to be charged to 
him as to those that have made of his opinion a 
fetish. We have seen that by a process of dis- 
tortion his language has been made the basis 
of an inadequate and misleading definition of 
commerce, as the word is used in the commerce 
clause; also the basis of the alleged doctrine 
of the exclusiveness of the power of Congress 
to regulate commerce, which turns out on ex- 
amination to be a mere pseudo-doctrine, an 
empty form of words, and a source of much 
confusion. .. . 

“Marshall and his associates but imperfectly 
foresaw, if they did at all, the extent to which, 
many years later, under essentially different 
conditions, their language would be employed 
for the purpose of denying to the states the ex- 
ercise of their constitutionally reserved powers, 
_ S allowing to Congress the usurpation 
thereof.” 


“The Pseudo-Doctrine of the Exclusiveness 
of the Power of Congress to Regulate Com- 
merce.” By Frederick H. Cooke. 20 Yale Law 
Journal 297 (Feb.). 


“There is a distinction between the subject of 
transportation, that is, what is transported, and 
the agency of transportation, in particular, a 
common carrier. 

“Interference by a state with the subject of 
transportation, that is to say, with transportation 
from state to state, is forbidden, not by the 
commerce clause, but either by a rule of law that 
antedates and is independent of the commerce 
clause, or by the Fourteenth Amendment, or 
by both, by which one has the right, as against 
any restriction imposed by a state, to transport 
from state to state. The power of interference 
by a state with the agency of transportation, 
thus, by way of regulation of the conduct and 
liability of a common carrier, is concurrent with 


Index to Periodicals 





203 








that of Congress, even as to regulation for the 
benefit of interstate travelers or shippers. 

“It follows that the supposed doctrine of the 
exclusiveness of the power of Congress to regu- 
late commerce, has (apart from anomalous 
cases) nothing more than a nominal existence.” 

“The Regulation of Interstate Commerce.” 
By Senator Albert B. Cummins. Editorial 
Review, v. 4, p. 182 (Feb.). 

By strengthening the hands of government 
regulation, the Senator would ‘“re-introduce 
into every field of production and sale the com- 
petition which the Anti-Trust Law is powerless 
to preserve.” 


See Corporations, Federal Incorporation, 
Railway Rates. 
Judicial Interpretation. ‘Partial Un- 


constitutionality with Special Reference to 
the Corporation Tax.”” By Alfred Hayes, Jr. 
11 Columbia Law Review 120 (Feb.). 


The writer considers at length the rules which 
have been applied by the Supreme Court in 
determining whether a statute void in part is 
wholly unconstitutional. This discussion was 
suggested by Prof. Goodnow’s remark (9 
Columbia Law Review 649, 653, see 22 Green 
Bag 128) that if the corporation tax is unconsti- 
tutional as regards income derived from property, 
this circumstance will not render the whole 
law unconstitutional. Mr. Hayes says that if 
the doctrine of the Pollock case as to taxation 
of income were to be followed, the statute 
would not be likely to be sustained on the ground 
that it is practicable to eliminate from its opera- 
tion income derived from property. 


Judicial Precedent. ‘The Decadence of 
the System of Precedent.”” By John S. Sheppard, 
Jr. 24 Harvard Law Review 298 (Feb.). 


“How manifestly absurd it is for the practisin 
lawyer even to attempt to keep en rapport wi 
the decisions of Great Britain, of the numerous 
federal courts, and of the other states, while 
he is laboriously endeavoring to read the opinions 
of the higher courts of his own state in the few 
leisure moments he can get from the other de- 
mands of his professional life! . . . 

“There is, moreover, another reason for the 
decay of our former system of precedent, apart 
from this breaking down of its own weight. I 
refer to the tendency of mankind to rebel at the 
application of an established principle to a 
particular case where it seems to work a hard- 


ship. ... 

There is no doubt that an intelligent and 
united effort now can overcome even the diffi- 
culties we have been discussing. We can escape 
the crushing accumulation of authorities and 
opinions by referring to the broad principle which 
any special line of cases lays down rather than 
to the particular cases themselves with their 
endless variation. Let us cease to be ‘case 
lawyers,’ in the sense of seeking a precedent with 
like facts. . . . Our system of precedent ought 
to be one of principles — not cases. Many of 
these principles are so clearly established that 
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authorities in support of them are superfluous. 
 ctig Sek aan our ‘ — ’ which 

ve rom the principle, let us avow 
the error which such cases involve, and frankly 
cast them overboard, i of seeking to 
distinguish them by ingenious sophistries. 
When the principle is clearly established and 
the cause to be decided manifestly governed 
| it, let us refrain from augmenting the mass 
of legal literature by further learned opinions.” 


Juvenile Delinquency. ‘A Child-Saving 
Station.” By Ernest K. Coulter. Outlook, v. 97, 
p. 361 (Feb. 18). 


A paper read before the neurological section of 
the New York Academy of Medicine last Janu- 
ary, discussing how defective children may be 
oy ee “= from growing into hardened criminals. 

t describes the work of the Children’s Court of 
New York County, of which the writer is clerk. 


Labor Problems. ‘The Case Against the 
Labor Union.” By Washington Gladden. Out- 
look, v. 97, p. 465 (Feb. 25). 


In this first of five articles dealing with prob- 
lems of labor and capital, Dr. Gladden devotes 
his attention to some of the serious charges 
against unionism, and is of the opinion that they 
show the existence of some serious abuses; those 
abuses, however, are considered not to be essen- 
tial parts of the system or to be incurable. 


“Columbus — A Tragedy-Farce in Strikes.” 
By Frederick Palmer. Hampton's v. 26, p. 331 
(Mar.). 


Describing, in the graphic style of this ex- 
perienced correspondent, the labor conditions in 
the recent street car strike in Columbus. 


See Contract Labor Law, Injunctions. 


Legal History. ‘The Establishment of 
Judicial Review.” By Edward S. Corwin. 
9 Michigan Law Review 283 (Feb.). 


Second and concluding instalment of an article 
forming chapter iv of the author’s work on ‘‘The 
Growth of Judicial Review.” (See 23 Green Bag 
94.) This section treats of the period subsequent 
to the adoption of the Constit ution. 


“The House of Lords and Appeals from Scot- 
land.” By C. A. Malcolm. 22 Juridical Re- 
view 295 (Jan.). 


“The yg jurisdiction of the House of 
Lords in Scottish civil causes has been regarded 
by some | patriotic Scotsmen as an unau- 
thorized infringement of Scottish rights, since 
neither by the Treaty of Union nor by direct 
legislative enactment has such jurisdiction been 
given to the House of Lords.” 

The treatment is historical, tending to show 
the antiquity of the right of appeal to a higher 
tribunal. 

“The practice . . . of Scottish appeals to 
the House of Lords has been sanctioned and 
regulated by legislative enactments from 1689 
onwards, and there is abundant evidence to show 
that even before 1689 the Court of Session was 
not regarded as the final Court of Appeal. The 


unconstitutional Acts of Charles II did not 
confer that status on the Court of Session, but 
they were the means leading to our present 
system of appeal to the High Court of Parlia. 
ment.” 

“The Sorrows of a Sheriff in the Fifteenth 
Century.” By Arthur Betts. 22 Juridica] 
Review 305 (Jan.). 

“A curious case is reported in Year-Book, § 
Edw. IV. (Long Quinto), p. 5, wherein a sheriff, 
from punitive officer becomes the punished 
offender.” The article is a collection of anti- 

uarian information about the case of John 

‘aston, sued for trespass by William Jenney and 
William Hogan, leading to the ‘‘amercement” 
of a sheriff for the non-return of an important 
writ. 

Legislation. See Legal History. 

Local Government. “The Commission 
Plan of City Government.” By Oswald Ryan. 
5 American Political Science Review 38 (Feb.). 

A sympathetic account, by an intelligent and 
fair-minded student of politics, of the experience 
of America in the new form of municipal govern- 
ment by commission. ‘The striking results 
which have been obtained wherever the new form 
has been established plead eloquently for the 
simplification of a system which, because of its 
decentralized and inefficient form, has long 
since proved itself inadequate for performing 
municipal functions. Whatever may be the 
future municipal system in the United States, 
we may reasonably predict that it will at least 
contain the fundamental principle of the com- 
mission plan, namely, a centralization of ad- 
ministrative power and responsibility.” 

Maritime Law. “The Declaration of Lon- 
don.” By Lieut. B. E. Monsell, R. N. Fort- 
nightly Review, v. 89, p. 263 (Feb.). 


A lucid review of the effect of the Declaration, 
particularly with reference to actual warfare, 
criticizing it adversely from a military standpoint. 

“The Immunity of Private Property at Sea.” 
Quarterly Review, v. 214, no. 426, p. 1 (Jan.). 

A historical sketch of the movement for the 
immunization of private property at sea, begin- 
ning with the eighteenth century and coming 
down to present times. 

Marriage and Divorce. ‘The Evidence of 
Divorce.” By William Marston Weeks. 4 
Maine Law Review 103 (Feb.). 

The first instalment of a comprehensive treat- 
ment of the law of evidence with respect to 
actions for divorce. 

Monopolies. ‘German Good-Will Toward 
Trusts.” By Elmer Roberts. Scribner's, v. 49, 
p. 293 (Mar.). 

The writer shows how monopoly, instead of 
being discouraged, has been fostered by the 
German government in the form of syndicates. 
“The breakdown of the old pooling system in 
the United States was chiefly due to the laxness 
of the contracts, and their constant violation 
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by less scrupulous members. The trust in 
America replaced the pool. In Germany any 

of the syndicate contract is almost 
certain to be discovered and ized. The 
continued disregard of syndicate contract 
obligations would probably bring about the 
financial ruin of the delinquent.” 

“Normal Corporations vs. Continental Mo- 
nopolies.”” By R. M. Benjamin. 11 Phi Delta 
Phi Brief 65 (Mar.). 

“Industrial monopolies are, to say the least, 
undesirable persons.”” The writer favors an 
anti-monopoly amendment to the Constitution, 
as they cannot be reached by the interstate 
commerce clause. 

See Corporations. 

Newfoundland Fisheries Case. ‘The 
Hague Tribunal.” By Sir Allen Aylesworth. 
$1 Canadian Law Times 144 (Feb.). 


An address delivered before the Ontario Bar 
Association. A discussion of the decision ex- 
amined under a variety of aspects, particularly 
as affecting Canada. 


Panama Canal Fortification. ‘‘Fortify the 
Panama Canal.” By Rear-Admiral A. T. 
Mahan, U.S. N. 193 North American Review 
331 (Mar.). 


An argument for fortification, based on con- 
siderations of military expediency and the safe- 
guarding of peace. 

Partnership. ‘Joint and Several Liability 
of Partners.” By Francis M. Burdick. 11 
Columbia Law Review 101 (Feb.). 


Professor Burdick has written a luminous 
sketch of the growth of the modern doctrine of 
joint and several liability of partners from its 
beginnings in the common law, the law merchant 
and equity. The equity rule, which is but a 
continuation of that of the law merchant, pre- 
vails in about three-fourths of our American 
jurisdictions. Professor Burdick’s article is 
mainly inspired by the decision of the New York 
Court of Appeals in Seligman v. Friedlander 
(N. Y. 1910, 1388 App. Div. 784, 123 N. Y. Sup. 
583). He considers the construction of the sixth 
section of the partnership law (Consolidated 
Laws, v. 3, p. 2522) not only to have been 
reactionary in that it placed New York among the 
minority of states by so overruling the plain 
intent of the statute as to make the obligation 
of co- ners joint and not several, but also to 
have been based on the erroneous view that at 
common law the creditor could take out execu- 
tion against a single partner only when the 

roperty held jointly was insufficient to pay the 

debts. Professor Burdick thinks that if 
the rule regarding joint and several liability in 
contract is chus to be changed, the reasoning 
of the court if consistent should likewise change 
the common law rule of joint and several lia- 
bility in tort. 


Penology. ‘The Outdoor Treatment of 
Crime.” By Harris R. Cooley. Outlook, v. 97, 
p. 403 (Feb. 25). 
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Describing the methods of some outdoor 
ms, such as the Ohio State Reformatory at 
Mansfield, the Guelph Prison Farm in Ontario, 
the Cleveland (0.) ion Farm, the penal 
colony at M las, Belgium, and the model 
prison farm at Witzwil, Switzerland. 


“Witzwil, a Successful Penal Farm.” By Prof. 
Frank A. Fetter, Cornell University. Survey, 
v. 25, p. 761 (Feb. 4). 


A readable description of the Swiss model 
penal institution. 

See Juvenile Delinquency. 

Peonage. See Contract Labor Law. 

Police Power. See Administrative Law. 


Political Parties. “A Criticism of Two- 
Party Politics.” By J. N. Larned. Adantic, 
v. 107, p. 289 (Mar.). 


A very competent discussion of the evils inci- 
dental to our two-party system. The writer 
thinks that some of the more malignant develop- 
ments of the party spirit, due to senseless divi- 
sions on questions left wholly to religious and 
political bigotry, perhaps belong to the past, 
and surely one might wish it were so. In deal- 
ing with the questions of reconstruction, of 
protective duties and of money, the inherited 
two-party idea, in its actual realization in 
American politics, has had this effect, we are 
told, ‘‘to deaden public opinion as a political 
force, and to — the senseless party spirit 
in its place.” Continental division into 
three parties, those of the Left, the Right, and 
the Centre, is better fitted to a expression 
to the chief shades of political belief. In this 
country there have always been three attitudes 
on the tariff, one proceeding from _ intelligent! 
formed opinion, one resting on pce ae | 
hasty conclusions, and one dictated purely by 
self-interest. A three-party system would have 
furnished better opportunity for instructing 
semi and combating selfishness. ‘‘Now 

ere appear some glimmerings of encourage- 
ment to the hope that our politics may yet 
develop a Centre, with its Right and Left wings, 
disjointable from necessary connection with the 
extremes of Right and Left.” 


Practice. ‘The Practice of Law in Quebec 
Province, Canada.”””° By Howard S. Ross. 9 
Michigan Law Review 317 (Feb.). 

This articles covers the interesting subject of 

ractice under the system of mingled French 
Oe and British tradition which is in force in the 

rovince of Quebec. The Quebec civil code 
Pas been highly praised and is closely akin in its 
origin to the civil law of Louisiana. The cus- 
toms and etiquette of the legal profession in 
Quebec will interest the American lawyer be- 
cause they are so different from his own. 


Procedure. ‘The Cry for Law Reform.” By 
Robert C. Smith. 20 Yale Law Journal 292 
(Feb.). 


“That procedure should be simplified requires 
no argument. The fullest powers of summary 
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amendment should be vested in the courts, 
provided that no suitor should thereby be 
taken by surprise. That it should be possible 
for any cause to be disposed of upon technical 
grounds, without its merits having been deter- 
mined, is a serious reflection upon our whole 
legal system. Delays must be shortened and 
costs reduced as far as possible. Let the subject, 
however, be approached with some sense of 
responsibility. One may not set any limit to 
discovery and invention in the natural sciences, 
but it is quite safe to predict that justice can 
never be administered by any penny-in-the-slot 
device. Neither in the wisdom of the ancients 
nor in all the ingenious novelties of today, do 
we find any substitute suggested for the exer- 
cise of judgment by skilled and disciplined 
intellects in order to define rights according to 
fixed rules of law.” 

See Criminal Procedure. 

Railway Rates. ‘Railway Rate Theories of 
the Interstate Commerce Commission, II.” By 
M. B. Hammond. Quarterly Journal of Eco- 
nomics, v. 25, p. 279 (Feb.). 

In this concluding instalment the writer con- 
siders at length the factors of distance, as in- 
volved in rate-making, and those of natural 
advantages of location, competition between 
carriers, and competition between places or 
sections. 


Railways. ‘Railway Speculation.” By Wil- 
liam Z. Ripley. Quarterly Journal of Economics, 
v. 25, p. 185 (Feb.). 


“The foregoing outline of speculative manipu- 
lation of railway securities tells but a sorry tale 
at best. Ic presents the most unpleasant aspect 
of railroad financing, embracing a range of 
operations from mystification and petty deceit 
to utter fraud. But the conclusion must be 
carefully avoided that, because such offences 
have at times been committed, American rail- 
road finance on the whole is unsound. Such a 
conclusion would be absolutely unfounded. A 
large majority of our common carriers are cer- 
tainly as honestly administered as are private 
businesses as a whole. Nor has the standard of 
integrity in the main ever been as high as it is 
at present. But, as always, the innocent are 
condemned to suffer with the guilty. No single 
group of persons has a deeper interest in the 
prevention of such breaches of trust in future 
than that charged with the present management 
of this great industry.” 


Real Property. See Torrens System. 


Social Legislation. ‘The ‘Right to Work.’”’ 
Edinburgh Review, v. 213, no. 435, p. 180 (Jan.). 


The writer considers at length the claim that 
“every workman not in employment has a right 
to work,” and endeavors to prove it an economic 
fallacy. Such a scheme as that of the Unem- 
ployed Workmen Bill of 1908 “must destroy 
the mutual suitability of work and worker; . . . 
such a condition can only be attained if there 
is free play between the individual worker and 
the employer of labor.” 


“The Social Problem.” By Prof. John J. 
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Stevenson. Popular Science Monthly, v. 78, p. 
258 (Mar.). 

Philanthropy, argues the author, ins its 
work at the wrong end. Instead of seeking to 
ameliorate the condition of the poor, it should 
encourage the restriction of competition, the 
restriction of population, the restriction of mar. 
riage, and the restriction of child labor, thereby 
abolishing the evil of poverty at its source. 

“The Prevention of Destitution.” By Henry 
H. Schloesser. 36 Law Magazine and Review 181 
(Feb.). 

Describing in detail the Prevention of Desti- 
tution Bill, which follows the doctrine of the 
University report of the Poor Law Commission 
declaring for “the universal maintenance of a 
definite minimum of civilized life.” 


“National Insurance against Invalidity and 
Old Age.” By Dr. Ernest J. Schuster. Nine- 
teenth Century, v. 69, p. 351 (Feb.), 

A reply to Mr. Carson Roberts’ proposal for 
a scheme designed to lessen the burden of the 
Old Age Pensions Act and to accomplish insur- 
ance against invalidity under conditions entail- 
ing greater benefit and less expense. The writer 
seeks to prove that the plan is impracticable, 
illusory, unsound. 


Taxation. ‘The Income Tax Amendment." 
By Governor Augustus E. Wilson. Editorial Re- 
view, v. 4, p. 142 (Feb.). 

An argument against the proposed amend- 
ment as an encroachment on state rights, lead- 
ing federal decisions being cited to support this 
decision, and as depriving the states of revenue 
that they need for their own purposes. 

“The Taxation of Married Women.” By 
Teresa Billington-Greig. Contemporary Review, 
v. 99, p. 210 (Feb.). 

“A complete sweeping away of all the relics 
of the pernicious common law doctrine of 
woman’s subjection is absolutely necessary.” 

For Federal Corporation Tax, see Judicial 
Interpretation. 


Theory of Law. ‘The Mission and Objects 
of Philosophy of Law.” By Josef Kohler, Uni- 
versity of Berlin. 5 Illinois Law Review 423 
(Feb.). 

The scholarly translator of Gareis’s Science of 
Law has translated this paper written by the 
leading neo-Hegelian jurist of Europe, which 

kes largely of the nature of a defense by 
rofessor Kohler of his own theories from attacks 
of critics who deny that his ‘Lehrbuch der Rechts- 
philosophie”’ has a philosophical basis. Professor 
Kohler states the objects of modern philosophy 
of law to be the history of civilization, ethics, psy- 
chology, sociology, philosophy of history, and 
finally metaphysics. There is a strain of mysti- 
cism in the article which is likely to repel the 
reader. But the following definition of law is 


interesting: “Law is the standard of conduct 
impressed upon individuals which arises from 
toward a 
we have 


an internal impulse of the communi 
rational form of social life.” An 
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never seen any differentiation of law and moral- 
ity framed in such novel terms as this: — 

“Law is distinguished from morals (as I have 
explained in ‘ Helmolts Weltgeschichte,’ and in my 
Yehrbuch des Biirgerlichen Rechts,’ 1, 13) in 
this, that morals do not rest on ideas of social 
order, but upon conceptions of a hyper-social 
order which towers over the social order. Morals, 
therefore, relate not only to external conduct, 
but also touch the internal inclinations of men.” 


See Corporations. 

Torrens System. ‘Registration of Title to 
Land — Royal Commission’s Reports; II.’’ By 
John Burns. 22 Juridical Review 284 (Jan.). 


Outlining a project of legislation for the imme- 
diate reform of conveyancing in Scotland, along 
the lines of registration of title, or as we should 
say, the Torrens System. 


Tort. “‘The Rule in Rylands v. Fletcher.” By 
Francis H. Bohlen. 59 Univ. of Pa. Law Re- 
view 298 (Feb.). 


At a time when there is a tendency to confuse 
tort with negligence (as, for example, Mr. Snow 
has done in his paper on Social whens see 
p. 208 infro), it is a pleasure to come upon a 
clear analysis of common law principles, which 
brings out the fact that moral blame is not of 
the essence of tort. 

Mr. Bohlen deserves gratitude for showing 
that in Rylands v. Fletcher Baron Blackburn did 
not originate new law, but merely applied a 
principle deducible from decisions in existing 
actions not founded on negligence. 

“In trespass to real property, in nuisance, in 
case for the harm done by the spread of fire, 
except where modified by statute, the defendant 
who is innocent of any intention to do harm 
is as liable today, no matter how lawful his use 
of his land or however carefully he acts, as he 
wasin 1461. Nor is the persistence of this concep- 
tion attributable to any special rigidity peculiar 
to the actions in which redress was had. It was 
in the action of trespass that the extreme rigor 
of the early law was first relaxed when the 
injury was to the person. Not only was the 
action on the case the most flexible of all 
actions, the earliest remedy for the spread of 
fire, but, at a very early date this action came in 
also as the remedy for nuisance, in lieu of the 
assize of nuisance abandoned because of its 
procedural and other disadvantages. Now, while 
no action of the case for personal injuries appears 
to have lain for harm to the person indirectly 
done, unless the defendant was shown to be in 
fault, the action on the case for the spread of 
fire lay against a perfectly innocent defendant 
and when it superseded the assize of nuisance 
there was no tendency to alter or modify the 
principles of liability applied in the earlier 
action. 

“It seems clear that every man was originally 
considered liable for the harm, whether to 
another n, nal property or real estate, 
which his acts had directly caused, quite irre- 
spective of moral fault, and that while the rigor 
of the early rule was relaxed at an early date 
when the harm was done to the person or 
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personal property, it isted unchanged where 
real estate was injured or invaded, or the owner's 
occupation and enjoyment of and dominion over 
it was interfered with. So at present, or at 
least until very recently, the basis of liability 
in the two classes of cases is, or has been, so 
entirely different that no proper analogy can 
be drawn from the one to the other.” 

Mr. Bohlen seeks to answer the question wh 
the rule in Rylands v. Fletcher provoked su 
opposition in America, and his analysis of the 
legal and social prejudices which looked upon it 
as an oppressive innovation is highly illumi- 
nating. 

See Workmen’s Compensation. 

Treaties. ‘‘Sanctity of Treaties.” By Theo- 
dore P. Ion. 20 Yale Law Journal 268 (Feb.). 


“Leaving aside the transitory treaties, the 
inviolability of which seems not to be generally 
questioned, on account of their character of 
permanency per se, so to speak, let us examine 
the case of a treaty proper, concluded for an 
indefinite period, in which there exists no clause 
by which the parties have reserved to themselves 
the right to abrogate at any time such instru- 
ment without mutual consent. The question 
is whether treaties of that character can be 
abrogated without the mutual consent of the 
contracting parties. 

“There seem to be three leading opinions on 
this subject. Some writers hold that treaties 
cannot under any circumstances be abrogated 
without the consent of all the contracting parties; 
others, after admitting the doctrine of the 
sanctity of international compacts, seem to 
favor the view that a change of circumstances 
not foreseen at the time of the conclusion, may 
justify a state in not considering itself bound to 
abide by the provisions of such compact; and 
finally there are some jurists who contend that 
when a treaty hinders seriously the develop- 
ment and progress of the people of a country it 
may be renounced even against the will of the 
other contracting party or parties.” 

The writer examines the opinions of leading 
authorities, and considers recent events in 
diplomatic history, reaching the following con- 
clusion: — 

“If, therefore, after the lapse of a certain 
time, it is found that on account of the change 
of circumstances, not foreseen at the time of 
their conclusion, or independently of any such 
change, it is evident that the execution of the 
provisions of such treaties would materially 
affect the interests of a state or endan its 
safety or security, in such extreme cases of para- 

mount importance, it may fairly be admitted 
that a state is justified in denouncing such treaties 
or in proposing modifications compatible with 
the interests of the nation. But when a state 
is compelled by necessity to resort to such an 
extreme measure, it is just and right that it 
should pay to the other or parties a rea- 
sonable compensation, in case any da 
would result from such an ex parte abrogation 
of a berg & especially if the ieved state, in 
view of the execution of such instrument, has 
already made arrangements, which seem to be 
now irrevocable.” 
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Trust Funds. ‘Some Considerations Con- 
cerning Investments by Trustees.” By Frank G. 
McKinney. 24 Bench and Bar 57 (Feb.). 

“The fact that the creator of the trust was 
in the habit of investing in certain unauthorized 
securities does not warrant the trustee in con- 
tinuing those investments and in claiming pro- 
tection from loss for that reason.” The subject 
is discussed from the point of view, chiefly, of 
New York law. 


Uniformity of Law. ‘The Relation of Judi- 
cial Procedure to Uniformity of Law.” By 
Thomas W. Shelton. 72 Central Law Journal 114 
(Feb. 17). 


“If it be necessary for uniformity, why cannot 
the Judges or the presiding Judges, of the 
different State Appellate Courts exchange views 
when a new uniform statute is enacted and, if 
they fail to agree upon its meaning, let the 
majority rule? A congress of Courts, I venture 
to suggest, is within the spirit of uniformity. 
It is no impugnment upon the dignity nor a 
breach of the ethics of courts to confer together. 
It is no sacrifice of states’ rights but is an advan- 
tage to state interests.” 

Workmen’s Compensation. ‘Social Insur- 
ance.” By Alpheus H. Snow. 59 Univ. of Pa. 
Law Review 283 (Feb.). 

The writer assumes—and it is doubtful 
whether he will be generally upheld in this 
contention — that employer’s liability and work- 
men’s compensation acts depriving the employer 
of his common law defenses are really an exercise 
of the taxing power, rather than of the general 
police power. As such, he says, they must be 
acne ge as parts of a general scheme of social 
insurance, and the question for the courts is 
whether they are a valid exercise of the taxing 
power “for a public pu .’ The writer does 
not op such statutes, but he does think that 
they should be framed only in accordance with 
fundamental principles of social insurance. 

In this connection, we would like to call 
attention to the article following Mr. Snow’s 
in the same review, on Rylands v. Fletcher. If 
the law of negligence is to be chan so as to 
deprive the employer of existing defenses, the 
state may change it without creating a form of 
liability which is radically differentiated from 
the liability in tort at common law, merely be- 
cause it is not the old liability for damage due 
to negligence. There is something analogous in 
the carrying on of a hazardous business which 
may endanger workmen and in the keeping on 
one’s premises of dangerous substances which 
may escape and do harm. No real violence to 
the principles underlying the common law is 
done by a workmen’s compensation act. It is 
unnecessary, to justify such a statute, to resort 
to any theory of the valid exercise of the taxing 
power. (See under Tort, p. 207 supra.) 


“German System of Compensating Disabled 
Workmen.” By Ralph M. Busser. 68 Legal In- 
telligencer (Philadelphia) 117 (Feb. 24). 

The writer, who is American consul at Erfurt, 
Germany, succinctly states the chief principles 
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of the German system and outlines their practical 
application. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Banking. “The Masters of Capital ip 
America — The Standard Oil Company, Bank. 
ers.” By John Moody and George Kibbe Turner, 
McClure’s, v. 36, p. 564 (Mar.). 

Dealing with the growth of the financial power 
of the Standard Oil Company during the past 
fifteen years, during which, by using their great 
capital in varied and ingenious ways, these men 
have dually centralized and increased the 
control of ready resources, till this power has 
become a formidable one “‘menacing, in mam 
minds, the whole present organization of soci- 
ety.” 

Biography. ‘‘A Law Student’s Recollection 
of Abraham Lincoln.” By Jesse W. Weik. Out- 
look, v. 97, p. 311 (Feb. 11). 

The author was joint author with W. H. 
Herndon, Lincoln’s law partner, of a Life of 
Abraham Lincoln. 


Business Methods. ‘The Awakening of the 
American Business Man.” By Will Irwin. Cen- 
tury, v. 81, p. 689 (Mar.). 

Setting forth the principles of “efficie 
engineering,” which were recent!y made the basis 
of Mr. Brandeis’s argument that the railways 
could reduce expenses; the introduction of these 
methods means the beginning of ‘‘a new move- 
ment in American industry.” 


Detection of Crime. ‘‘Great Cases of Detec- 
tive Burns: The Monroe-Head Counterfeit.” By 
Dana Catlin. McClure’s, v. 36, p. 542 (Mar.). 

Detective Burns here tells of the wonderful 
ingenuity of Taylor and Bredell in circulating 
counterfeit money while they were in prison, 
and of the methods he used to break into the 
counterfeiter’s workshop. 


Express Monopoly. ‘The Great Express 
Monopoly, II.” By Albert W. Atwood. Ameri- 
can Magazine, v.71, p. 620 (Mar.). 

Treating mainly of the Adams and American 
Express companies, which dominate the trans- 
portation system of New England and exercise 
great power in other sections. 

Fiction. ‘Dabchirr v. Tiem.” By “Niger.” 
46 National Review 1031 (Feb.). 

A very amusing story, racily and slangily 
told, of a ridiculous dispute between two natives 
of Northern Nigeria, over the ownership of a 
horse which is really the property of neither. 
The Assistant Resident nonsuits the complainant 
and directs that the horse be brought into court, 
only to find that the animal died “at the end of 
last rains.” 


Lawyers. ‘The Lawyer: Our Old Man of the 
Sea, III.” By Ignotus. Westminster Review, 
v. 175, p. 73 (Jan.). 
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Latest Important Cases 


“In ie At oe aay be see a ben or an 
unscrup m in the service of a rapa- 
cious commercialism. This ap ag of justice 
is a symptom which encourages the enemies of 

cag rae a fills its friends — mis- 
ivings. Unequa’ prosperity, national, cor- 
orate and “Tndividual wealth, fabulous in 
amount and extensive in distribution, will not 
avail to stave off disintegration if this ailment 
cannot be arrested.” 

Merchant Marine. ‘Constitutional Mer- 
chant Marine Legislation.” By William W. 
Bates. Editorial Review, v. 4, p. 160 (Feb.). 

“The governments of the shipping states 


should consider it their duty to their own citi- 
zens to call the federal government to account 


and demand the performance of the compact for 
navigation laws.” 

Mormonism. ‘The Viper on the Hearth.” 
By Alfred Henry Lewis. Cosmopolitan, v. 50, 
p. 439 (Mar.). 


The first of a series of articles on the havoc 
wrought by Mormonism in family life. 

Party Politics. ‘‘The Political Predestina- 
tion of Woodrow Wilson.” By George Harvey. 
193 North American Review 321 (Mar.). 

“The finger of Predestination, guided by 
Logic, Circumstance, Conditions and History, 
points unerringly to Woodrow Wilson, Democrat, 
as the opponent of William H. Taft, Republi- 
can, in 1912.” 

“American Affairs.’ By A. Maurice Low. 
46 National Review 1001 (Feb.). 

“The most experienced politicians:believe that 
Mr. Taft will be renominated by his party. 
They can see nothing else. It is not at all 
unlikely that there will be a contest in the con- 
vention and that the Radical wing of the party, 
led by some of the extremists from the Middle 
Western states, will endeavor to defeat Mr. 
Taft; . . . but it is not believed that they will 
command sufficient strength to be able to pre- 
vent Mr. Taft’s nomination or to dictate the 
a of a candidate more agreeable to 
them.” 
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“Politics and Parties in the United States.” 
Quarterly Review, v. 214, no. 426, p. 225 (Jan.). 

Mr. Roosevelt occupies a prominent place in 
the subject-matter of this article, which is 
mainly a review of recent events. The reviewer 
— to have derived his view of the present 
political situation from our popular i 
and kindred sources, as he professes to see in 
the money power a grave menace to American 
civilization. 

Pensions. ‘‘The Pension Carnival.”’ By Wil- 
liam Bayard Hale. World’s Work, v. 21, p. 14159 
(Mar.). 

This sixth article deals with the “‘correction”’ 
of records, admitting deserters, embezzlers, mur- 
derers and cowards to the benefits of the 
honorably discharged. 

Speculation. ‘‘The Get-Rich-Quick-Game.”’ 
By C. M. Keys. World’s Work, v. 21, p. 14112 
(Mar.). 

This is the most remarkable article on fraudu- 
lent stock selling that we have ever seen, setting 
forth the names of hundreds of companies whose 
stock is wholly or practically worthless, and 
exhibiting the seductive advertising artifices 
employed by unscrupulous so-called “bankers.” 

Supreme Court. ‘‘The New Supreme Court.” 
By Isaac F. Marcosson. Munsey’s, v. 44, p. 739 
(Mar.). 

An ongavacining anecdotal description of the 
personnel of our highest federal tribunal. 

Tariff. ‘‘The United States and the Tariff.” 
Edinburgh Review, v. 213, no. 435, p. 32 (Jan.). 

A sketch of the developments of Taft’s admin- 
istration as regards the tariff question, and of 
the outcome of Insurgent activity in the last 
Congressional elections. 

Taxation. ‘The Things that are Czsar’s, IV.” 
By Albert Jay Nock. American Magazine, v. 71, 
p. 631 (Mar.). 

Treating of the extent of the exemptions from 
personalty taxation in New Jersey. 





Latest Important Cases 


Bankruptcy. Secured Creditors — A pplica- 
tion of Proceeds of Sale. U.S. 


In Sexton v. Dreyfus and Sexton v. Lloyds 
Bank, Lid., decided Jan. 23, the United States 
Supreme Court held that a secured creditor 
is not entitled to apply the proceeds from the 
sale of his security first to interest on his princi- 


pal accrued since the filing of the petition in 
bankruptcy, and then to the principal and to 
prove a claim in a bankruptcy court for the 
balance of the principal. 

Mr. Justice Holmes said that the English 
rule would be followed by the Supreme Court: — 

“For more than a century and a half the theory 
of the English bankrupt system has been that 
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everything stops at a certain date. Interest 
was not computed beyond the date of the com- 
mission. Ex parte Bennet, 2 Atk. 527.... We 
take our bankruptcy system from England, 
and we naturally assume that the fundamental 
principles upon which it was administered were 
adopted by us when we copied the system, some- 
what as the established construction of a law 
goes with the words where they are copied by 
another state. No one doubts that interest on 
unsecured debts stops. See § 63 (1). Shawnee 
County v. Hurley, 94 C. C. A. 362, 169 Fed. 92, 
94. The rule is not unreasonable when closely 
considered. It simply fixes the moment when 
the affairs of the bankrupt are supposed to be 
wound up.” 


Chinese Exclusion Act. Seamen not Ex- 
cluded — Intent to Leave Vessel must be Alleged 
in Indictment. U.S. 


That the captain of a vessel who, having one 
or more Chinamen in his crew, permits them to 
land in New York on arrival, does not violate 
the Chinese exclusion act, was the gist of an 
opinion handed down Feb. 3 by Judge Hand 
in the United States Circuit Court, sustaining 
a”°demurrer to an indictment. The indictment 
charged that Robert Jamieson, as master of a 
steamship, did knowingly bring to the port of 
New York a Chinaman named Ah Farr, a seaman 
and a member of his crew, and did knowingly 
land the said seaman and permit him to be 
landed. 

Judge Hand held that a seaman or member of 
a crew of a vessel is not comprehended within 
section 9 of chapter 1015 of the First Session of 
the 50th Congress, 25 Stat. at Large, 476 (Act 
of Congress of September 13, 1888), providing 
that the master of any vessel who shall knowingly 
bring within the United States and land or at- 
tempt to land or permit to be landed any Chinese 
laborer, or other Chinese person, shall be guilty 
of a misdemeanor, etc. 

The intent to leave, the Court also held, is 
included in the term “bring” as used in this 
statute, and must be alleged in an indictment 
thereunder in like manner as any other specific 
intent which is the ingredient of acrime. U.S. 
v. Jamieson, N. Y. Law Journal, Feb. 11. 


Insurance. Requirement of Written Notice 
of Iliness. N. Y. 


In Whiteside v. North American Accident 
Insurance Co., decided Jan. 3 (44 N. Y. Law 
Journal 1681, Jan. 24), the New York Court 
of Appeals held that one holding an accident 
policy containing a provision that written notice 
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of sickness must be mailed to the company by 
him or by his representative, within ten days 


after its commencement, is not excused from . 


complying with the condition though incapazci- 
tated from giving the notice by the sudden and 
serious character of his sickness. The Court 
(Hiscock, J.) said: — 

“Here the parties by their free and voluntary 
action have entered into a contract by which 
each has assumed certain obligations. The in- 
surance company has agreed to make certain 
payments on account of sickness, and the 
assured as a condition precedent to the enforce- 
ment of such obligation has agreed to the pay- 
ment of certain premiums and to the service 
of the notice in question, which might have been 
prepared and served by some one else in his 
behalf if he was incapacitated from personally 
doing it. All of these provisions and engage- 
ments enter into the substance of the contract 
which respondent is seeking to enforce, and under 
such circumstances the courts will not relieve 
either party under the conditions here presented 
from fulfillment of the engagement which he has 
voluntarily undertaken. This distinction be- 
tween obligations imposed on a party by statute 
and against his will and those voluntarily 
assumed by him as a part of a contract is clearly 
recognized by the decisions.” 

Judge Haight dissented. 


Negligence. Contributory Negligence of One 
Who Blinds Himself to Objects in Busy Street. 
i. Xe 


A photographer who stands at the curb of a 
city street in the act of taking a photograph and 
on looking about and seeing no vehicle in sight 
except a city ash cart, a hundred feet or more 
away, with no person on it, covers his head and 
face with a dark cloth, thus preventing his 
seeing approaching objects, and remains in 
that condition for about five minutes when he is 
struck and injured by the approaching cart, 
is guilty of contributory negligence as matter of 
law, which precludes a recovery by him for the 
injury in an action against the city. Such was 
the holding of the New York Court of Appeals 
in Mastin v. New York City, decided Feb. 14 
(44 N. Y. Law Jour. 2297, Mar. 3). Judge Wil- 
lard Bartiett, who wrote the opinion, said: — 

“My brother Werner’s suggestion in the dis- 
senting opinion, that the question of contribu- 
tory negligence should be deemed a question of 
fact for the jury instead of being decided against 
him as a question of law because a majority of 
all the judges who have considered the case have 
entertained that view, would preclude us from 
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ever reversing a judgment of this character for 
contributory negligence when there were three 
dissents in this court. He concedes that instances 
may arise where persons engaged in lawful street 
occupations are so affirmatively careless as to 
preclude them as matter of law from recovering 
for injuries which they sustain through the 
negligence of others, but declares that the case 
at bar does not belong in that category. This 
is the precise point upon which we differ. He 
would be entirely right if the element of time 
could properly be disregarded; but we think that 
the time during which the plaintiff voluntarily 
blinded himself was too long to be excusable 
upon any reasonable theory of prudent con- 
duct.” 

Railway Rates. Returns not Allowed on 
Capitalization of Profits — Carriers’ Burden of 
Proof — Economy of Management. U.S, 

By two unanimous decisions handed down 
Feb. 23 by Commissioners Lane and Prouty, 
respectively, the Interstate Commerce Com- 
mission declared against the proposed increases 
in freight rates in the Official Classification, 
and the Western Traffic Association territory, 
which the railroads in those organizations had 
been attempting since early last summer to 
put into effect. Practically all the roads east 
of the Missouri River and north of the Ohio 
were affected by the decision in the Official Clas- 
sification territory case, and all the roads in the 
Great Middle West were similarly affected 
by the other decision. 

Commissioner Lane, who wrote the opinion 
in the Western Traffic Association case, said 
in part: — 

“New improvements should bring new revenue. 
The risk of the stockholders investing their 
money in these improvements is the same risk 
that they took when they invested their original 
funds in the original property. But because 
traffic grows and a railroad endeavors to meet 
it, are rates to steadily rise? The state of 
Illinois may add a hundred millions in value 
tolthe Burlington road by a donation of water 
front for a terminal. Would this justify rates 
higherSthan before the gift? 

“Our position is that a railroad may not 
increase rates upon shippers for the reason and 
as an outgrowth of the fact that it has accumu- 
lated out of rates a balance of profit which has 
been invested,in the property. This investment 
must take care of itself; it must bring a return 
for itself, either in increased traffic or in the 
reduction of expenses of operation. There is 
nojjustification for the investment of this surplus 
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if it is to have the effect of increasing the rates 
upon the shippers over the original line. If 
the theory is to be recognized that by increasing 
the value of their property by putting back 
operating revenue into the property a carrier 
may as a legal right increase rates, then the 
shipper is worse off each time he pays a rate 
which allows a revenue over and above a reason- 
able return on the original investment... . 

“The strength of the carriers’ case is in these 
two contentions: — 


“(1) That the roads are not earning a fair 
return upon the value of their property. 

(2) That the cost of operating has increased 
because of increased wages. 


“It is true that cost of operation has increased 
by the amount shown as allowed to labor and 
addition to wages. But it is also true that 
operating revenues have increased so as to more 
than absorb increased operating expenses. 
Moreover, cost figures furnished would indicate 
that under skilful management an additional 
tonnage may be handled under a higher wage 
schedule without increasing the cost of - the 
service given. 

“The Constitution of the United States 
guarantees the carriers against the confiscation of 
their property or the taking of the same without 
due process of law. Without this constitutional 
guaranty, which is distinctively American — 
for here property rights are more sacredly safe- 
guarded than in other lands of more mobile law 
—the railroads of our country are protected 
from injury of any lasting character by the 
popular consciousness that they are essential 
to the industrial life of the people. To harm these 
roads is to injure ourselves. Our laws do not 
seek to establish dominion over private capital 
for any other purpose than to make sure against 
injustice being done the public, and thereby 
make such capital itself more secure. We are 
dealing here with a difficult problem, involving 
multitudinous facts and an infinite variety of 
modifying conditions, which make the establish- 
ment of principles and the framing of policies a 
matter of slow evolution. Congress has laid 
down a few rules. These rules we are attempting 
toapply. It is not for us to say that we represent 
the Government and may have a policy of our 
own which in any degree runs counter to the 
power granted to us or the duty imposed upon 
us. The railroads may not look to this tribunal 
to negative or modify the expressed will of the 
Legislature. They have laid before us the facts 
and law which would make for a justification 
of their course in the increasing of rates. To our 
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minds their justification has not been convinc- 
ing.” 

In announcing the decision in the Official 
Classification territory case, Commissioner 
Prouty made these two observations: — 

“First, it has been several times stated in the 
course of this discussion, and should be repeated 
here, that in view of the complex character of 
this problem nothing but an actual test can satis- 
factorily determine the financial results from the 
operations of these several carriers. There is 
no evidence before us which establishes the 
necessity for higher rates. The probability is 
that increased rates will not be necessary in the 
future. In view of the liberal return received by 
these defendants in the past ten years they 
should be required to show, with reasonable cer- 
tainty, the necessity before the increase is 
allowed. If actual results should demonstrate 
that our forecast of the future is wrong, there 
might be ground for asking a further considera- 
tion of this subject. 

“But it would be further said that before any 
general advance can be permitted it must 
appear with reasonable certainty that carriers 
have exercised proper economy in the purchase 
of their supplies, in the payment of their wages, 
and’ in the general conduct of their business. 

“Second, we have been compelled to dis- 
pose of this case upon the evidence available. 
As previously noted, there is no testimony 
tending to show the cost of teproducing these 
properties. It is plain that a physical valuation 
would introduce into..the calculation a new 
element, which might lead to a different con- 
clusion. The conclusion reached here extends, 
therefore, no further than the facts upon which 
it is based.” 


Railway Rates. Expensive Management will 
not Justify Higher Rates. U.S. 


That “expensive management” on the part of 
a railroad company “will not justify higher rates 
to pay expenses and dividends to stockholders,” 
is declared in an opinion recently rendered at 
Carson, Nev., in the United States Circuit Court 
for the District of Nevada, Circuit Judge W. W. 
Morrow, and District Judges E. S. Farrington 
and W. C. Van Fleet sitting, in which the Court 
refused to enjoin the Railroad Commissioners 
for the State of Nevada from enforcing the 
provisions of an order fixing joint rates for the 
transportation of forest products in carload lots 
from Verdi to Tonopah and Goldfield. The 
orders were attacked on the usual ground that 
they were unjust and confiscatory and tended to 
deprive the complaining railroad companies 
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of their property without due process of lay, 
and, in the case of the Southern Pacific Company, 
that they interfered with interstate commerce, 

In two cases, Woodside v. Tonopah & Goldfidg 
R. R. Co. and Southern Pacific Co. v. Railroag 
Commission of Nevada, Judge Morrow delivered 
the opinion of the Court and held that ‘‘the 
rates fixed by the Railroad Commission ar 
reasonable and just, and ought to be fairly 
remunerative,” and refused a temporary in. 
junction. 

The Court said: “The Railroad Commission 
has presented to us a statement of the expenses 
of the Tonopah & Goldfield Railroad as com. 
pared with the Nevada Northern Railway. The 
two roads are in Nevada and have many features 
in common. It appears that the Tonopah & 
Goldfield Road is under very expensive manage- 
ment as compared with the Nevada Northern 
Railroad, and that it is very much in excess for 
substantially the same service. Such expensive 
management, under the circumstances, will not 
justify higher rates to pay expenses and dividends 
to stockholders.” 


Retroactive Laws. Kentucky Blanket Grants 
Cases — Ex Post Facto Laws Invalid Only when 
they Relate to Criminal Punishments — Taxation. 


The titles to a large tract of land in Kentucky 
were litigated in Kentucky Union Co. v. Ken 
tucky and two other cases in the federal Supreme 
Court, which were tried together and decided 
Jan. 3 in favor of the commonwealth of Ken- 
tucky. 

These lands were granted by the state of 
Virginia before Kentucky was admitted to the 


_Union, to patentees who had never taken 


possession, and practically no taxes had been 
paid on them up to the passage of the Kentucky 
Act of 1906, which provided for the assessment 
of taxes for the five years preceding and for 
forfeiture in the event of non-payment of such 
taxes. The defendants argued that the statute 
in question was ex post facto legislation and, as 
such, unconstitutional. This argument was 
overruled by Mr. Justice Day, who said: — 
“Laws of a retroactive nature, imposing taxes 
or providing remedies for their assessment and 
collection, and not impairing vested rights, are 
not forbidden by the federal Constitution. 
League v. Texas, 184 U. S. 156, 46 L. ed. 478, 
22 Sup. Ct. Rep. 475. This court had occasion 
in a very early case to consider the meaning of 
an ex post facto law as the term is used in the 
federal Constitution, prohibiting the states from 
passing any law of that character. Calder v. 
Bull, 3 Dall. 386-390, 1 L. ed. 648-650. In 
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that case it held that such laws, within the 
meaning of the federal Constitution, had refer- 
ence to criminal punishments, and did not 
include retrospective laws of a different character. 
That case has been cited and followed in later 
cases in this court. See Kring v. Missouri, 
107 U. S. 221, 27 L. ed. 506, 2 Sup. Ct. Rep. 443; 
Orr v. Gilman, 183 U. S. 278, 285, 46 L. ed. 196, 
900, 22 Sup. Ct. Rep. 213.” 

The Kentucky statute was sustained as 
imposing, as construed by the highest court 
of the state, no retrospective penalties or punish- 
ment of a criminal nature. 


Taxation. Equity cannot Interfere to Determine 
Validity of Unpaid Taxes — Bills of Interpleader. 
Mass. 


That equity will not interfere to determine 
the propriety of taxes before they are paid over 
to the collecting officials, or to decide whether 
taxpayers are assessed in the towns or cities 
in which they have a legal residence, was the 
holding of the Massachusetts Supreme Judicial 
Court in Welch v. Boston, 208 Mass.——, decided 
March 3. 

This was a bill in equity brought by Francis 
C. Welch et al., as executors and trustees of the 
estate of the late Quincy A. Shaw. The residue 
of the estate amounted to about $23,000,000, 
the cities of Boston and Beverly and the towns 
of Milton and Brookline each claiming their 
proportionate share of the taxes. The executors 
desired to leave the decision as to the proportion 
in which they should pay to the Court, and 
expressed their willingness to abide by the 
result. 

The Court held that it had no jurisdiction of 
the bill: — 

“It is not a case to settle the right to certain 
property which is brought into court. The claim 
of each of the defendants is entirely independent 
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of that of each of the others. It is not a case 
in which the plaintiffs are free from interest in 
the controversy. The plaintiffs ask the court 
to determine the truth as to certain facts which 
are in dispute between the parties and upon 
the existence of which the legal rights of some of 
the parties, in the performance of their official 
duties, depended when they assumed to perform 
these duties. The suit cannot be maintained as 
a bill of interpleader. 

“It is at least very doubtful whether, apart 
from considerations to which we have already 
referred, the bill could be maintained as a bill 
in the nature of interpleader. But these consider- 
ations arising from the laws in regard to the 
raising of money by taxation are conclusive. 
We have an elaborate statutory system covering 
this subject, the purpose of which is to assure 
a prompt collection of revenue for the Govern- 
ment, in its different departments and’ sub- 
divisions. Remedies are provided for those who 
are compelled to pay taxes illegally assessed, 
which are direct and adequate. For this reason 
it has been decided many times, in this Com- 
monwealth, that equity will not interfere to 
determine the validity of a tax, but will leave 
the machinery of the government to move 
precisely as it was intended to move by the 
framers of the laws in regard to the assessment 
of and collection of taxes.” 


The Court held, therefore, that the only 
remedy available to the executors lay in their 
paying over the tax and afterward suing to 
recover it. 

A similar result was reached in the case of 
Sears v. Assessors of Nahant, 208 Mass.—, 
decided on the same date, the court sharply 
denying the authority of officials of cities and 
towns to waive their duty of collecting taxes 
legally assessed pending a test suit as to the 
validity of the assessment. 





ms IFFERENT persons have different forms of amusement and relaxation. Some 
might enjoy spending a few quiet evenings revising the Constitution of the 
United States.” — ALBERT MARTIN KALES, in Ilinois Law Review. 
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THE RECALL OF JUDGES 


HE proposition for a popular recall 
of judges, without impeachment, is 
so radical and so unreasonable that it is 
hard to conceive why it should win favor- 
able support in any intelligent quarter. 
It certainly cannot benefit any particu- 
lar class, like the labor unions, for 
example, for it is particularly to the in- 
terest of every special class that it be 
protected from oppression by raising 
rather than by lowering the standards 
of the bench. By whatever means it be 
attempted, whether by paying inade- 
quate salaries, by limiting tenure of 
office, or by making the judicial office 
completely the bauble of popular 
caprice, the lowering of the standards 
of our judiciary needs earnestly to be 
opposed by every high-minded, law- 
abiding citizen. 

It seemed to us that a paper out in 
San José, California (the Mercury), put 
it pretty well the other day, when it 
said: — 

When Lord Mansfield took his oath of office 
as Chief Justice of England he knelt before the 
throne during that portion of the obligation 
which bound him in loyalty to the King; but 
when he was to receive that part of his oath 
which bound him to justly administer the laws 
of the realm, he rose and stood erect; and his 
attitude then and judicial acts thereafter have 
entitled him to immortal eminence as the type 
of the just and fearless Judge. Yet only a few 
years later the British populace tore down his 
house during the Gordon riots because of a deci- 
sion which is now regarded as one of the great 
milestones of human liberty. What would have 








happened to Lord Mansfield, if the passion-mad 
populace of England had possessed the power-of 
Recall? 

Another illustration: Chief Justice Marshall 
is rightly esteemed the noblest figure in Ameri- 
can judicial history. In the year 1808, when 
the career of John Marshall as the great path- 
finder of our constitutional law had little more 
than begun, the people of Baltimore burned him 
in effigy because of his decision in a notable case, 
which, though sound in law, was offensive to 
public opinion, and was especially obnoxious to 
President Jefferson and his adherents. What 
would have become of John Marshall, had the 
dominant democracy of that hour possessed the 
power of Recall? 


Whether Arizona’s adoption of the 
recall should be a bar to its admission 
to statehood is a matter regarding which 
there will be different opinions. By 
some the ground may perhaps be taken 
that the federal government, in raising 
a territory to statehood, owes something 
to a community comparatively without 
political experience. Others will say 
that this community should be free to 
govern itself in whatever way it pleases. 
That issue, however, does not touch the 
folly of the recall of judges, which is 
indisputable, and which must arouse 
grave doubts of the ability of this new 
community to frame a constitutional 
law adapted to the needs of an orderly, 
well governed society. 





A ROLAND FOR AN OLIVER 


HE Supreme Court of California 
has reversed itself, ruling that it 
was guilty of a technical error that 
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might have enabled a notorious criminal, 
in the end, to escape justice, but for the 
persistent and determined action of the 
Attorney-General of the state. 

On January 22, the whole country was 
surprised and shocked by the announce- 
ment through the press, that Abe Ruef, 
convicted on his own confession and 
sentenced to the penitentiary three years 
before, had been granted a rehearing by 
the same Supreme Court which had re- 
leased the infamous Schmitz on a techni- 
cality. 

The rehearing, of course, was the first 
step necessary to a new trial, and a new 
trial meant the certain release of Ruef; 
Heney was out of the district attorney’s 
ofice, Johnson was in the Governor’s 
chair and the most important witnesses 
were either dead or securely in hiding. 

Indignant public opinion, dum- 
founded at first by the decision, soon 
made itself heard in the newspapers, 
in the legislature and in the Depart- 
ment of Justice. The fact that the 
action of the court had been delayed 
until the very last day on which it could 
be of any use to Ruef, had been noted 
by Attorney-General Webb, who was 
watching the case in readiness to act 
when the proper time came. The Attor- 
ney-general also knew that of the four 
justices who concurred in the opinion, 
one — Henshaw — was out of the state, 
out of the jurisdiction of the court on 
the day the opinion was handed down. 

He at once determined to spring upon 
the Supreme Court of California one of 
its own reversed technicalities: the prop- 
osition that four justices did not legally 
concur, that the time limit had now 
expired, and that Abe Ruef must go to 
the penitentiary and enter upon his 
fourteen years’ sentence. 

And now the whole country awoke to 
the unique character of the case —a 
technicality for a technicality; a Roland 
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for an Oliver — Ruef and the Court 
had been met on their own ground, the 
people smashing ancient precedent to 
wring justice from their highest judicial 
tribunal. 

The General Assembly woke up, and 
a senator at once introduced a resolu- 
tion asking for a thorough investigation 
of the proceedings of the Supreme Court 
in the Ruef case, and there was even 
some talk of possible impeachment. 
Meanwhile a demand for an amend- 
ment of the constitution providing for 
the recall of judges—an unwise but 
readily explainable demand — made 
itself known with an insistence that 
could not be misunderstood. 

Here is the decision of these judges 
on the Attorney-General’s question : “The 
Court exceeded its authority. It had no 
right to grant the rehearing in the matter 
it did. Henshaw was judicially dead on 
January 22, the day the opinion was 
rendered.” 

Nothing further could be done to save 
Ruef — he must go to prison; but 
the big boodlers— the men who paid 
Ruef the money and secured franchises 
worth multiplied millions — they do not 
go to prison. Why? If Abe Ruef was 
bribed, then some one bribed him, and 
that some one is just as deserving of 
punishment as Ruef; can anything be 
clearer? 





FRENCH SECRET EXAMINA- 
TIONS 


HE French practice of secretly ex- 
amining witnesses finds few de- 
fenders, even in France, placing, as it 
does, absolute dependence upon the 
integrity of the judge and his clerk, who 
alone hear the testimony of the wit- 
nesses, one after the other. Even in 
the case of an absolutely honorable 
justice, there is entirely too much room 
for the entrance of personal emotions. 
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This practice was established by 
Francis I, and was authorized by the 
commissioners who prepared the ordi- 
nance of Louis XIV in 1670. A mis- 
take seems to have been the cause of it. 
Voltaire explains from Bernier that a 
passage in the civil law had been mis- 
understood — a passage enjoining wit- 
nesses, intrare judicii secretum, which 
only signifies that they should enter the 
judge’s private chamber, but does not 
direct that they should be secretly ex- 
amined. 





ACTIONS SPEAK LOUDER THAN 
WORDS 


HE following anecdote sent us by 
F. Rockwood Hall, Esq., is a 
typical illustration of how ridiculous 
and absolutely nonsensical the exami- 
nation of a witness, which was perfectly 
intelligible at the time, may appear 
when in cold type without the ac- 
companying gestures or plan. 

A clothing manufacturer brought suit 
to recover damages from the defendant, 
who occupied the floor directly above the 
plaintiff's workrooms, for negligently 
allowing a sink on the defendant’s 
premises to overflow, and water there- 
from to fall on the plaintiff's goods piled 
on cutting tables in his workshop, 
thereby injuring them. At the trial the 
janitor of the building, an old colored 
man familiarly known as “the Major,” 
was called as a witness, and was cross- 
examined by the plaintiff’s attorney as 
to the position of these tables relative 
to the falling water. He testified on 
this point with the aid of a diagram and 
with considerable gesture. The evidence 
was taken stenographically, and the 
following extract from the defendant’s 
argument is delicious and straight to 
the point: — 

“There is only one piece of cross- 
examination which is worthy of any 
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serious consideration, and that was, | 

admit, a masterly piece of cross-exami- 
nation, namely the cross-examination 
of our friend the Major. It was so con- 
vincing, so forceful, that I took the 
pains to have it written out, and I think, 
in justice to my brother, that I ought 
to read it. 

Q. On what side of the cutting table 
did you go? 

A. On the side where the water 
come, that side. The cutting table is 
more over the centre of the floor. 

Q. Now let us see. 

A. Just like this now. 

Q. Here is the office door. 

A. I pass through that. 

Q. And you went on that side of the 
table? 

A. I went on this side. 

Q. There is the office door. 

A. I just come right in the office 
door, and went down that way. 

Q. Why did you say this side first? 

A. I went the side where the boxes 
is on. I said this side; you misunder- 
stood me. 

Q. Why did you say this side first; 
how did that happen? 

A. It happened this way, that the 
table — 

Q. What direction did you point in 
with your hand when you said that side 
first? 

A. Coming into the door, then I 
come in between the boxes and the 
table; I come along that side. 

Q. Didn’t you point to that end ? 

A. I point this end that the table was 
more near that way. 

Q. Didn’t I ask you on what side 
of the table; and didn’t you say on that 
side ? 

A. Yes, sir. 

Q. You said that side, didn’t you? 

A. When I said that side I meant 
this side. 
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“But the difficulty with my brother is 
that it is not original. I have taken 
pains to find the original, and I am sorry 
to rob my brother of the only glory he 
has got in the case, but I am going to 
read the original : — 


“He killed the noble Mudjokeewis 
With the skin he made him mittens, 
Made them with the skin side outside, 
Made them with the fur side inside. 
He, to get the cold side outside, 

Put the warm side fur side inside; 

He, to get the warm side inside, 

Put the inside skin side outside. 
That’s why he put the fur side inside; 
Why he put the skin side outside; 
Why he turned them inside outside. 


“There is the inspiration of the cross- 
examination in this case.” 





SAXON COMPENSATION 


HE Anglo-Saxon tendency to place 

a money value on accidents and 
injuries, even when the latter are of a 
wilful nature, is of pure Saxon stock. 
The Saxons had a well-established scale 
of pecuniary compensation for injuries, 
the amount being more or less according 
to the time and place of the crime, and 
the part of the body injured. The 
cutting off of an ear involved a penalty 
of thirty shillings; if the hearing was 
lost, sixty shillings. To strike out a 
front tooth cost eight shillings; a canine 
tooth, four shillings, and a grinder, six- 


‘ teen shillings. 


In the time of King Athelstan the 
notion of money-compensation reached 
such a degree that every man’s life had 
a fixed value, called a were, or capitis 
estimatus. Under the law fixing the 
were of every order of person in the 
kingdom, the King himself, who on this 
Occasion was distinguished only as a 
superior person, was rated at 30,000 
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thrymsz; an archbishop or earl at 15,000; 
a bishop or alderman at 8,000; deli 
imperator or summus prefectus at 4,000; 
a priest or thane at 2,000, and a com- 
mon person at 267 thrymsz. 





A CARD GAME IN COURT 


Adolph Bouchnik, of Cleveland, O., sued 
Abram Auerbach of the same city for recovery 
of money lost while playing ‘“‘vingt-et-un” 
with a marked deck. A. E. Bernstein, attorney 
for Auerbach, played a game with Bouchnik in 
court to show that marked cards could be of 
no advantage in “vingt-et-un.”” — News Item. 


ES, many games are played in 
court, 
But here we have a new one. 
The Judge and jury had fine sport 
When Bouchnik played vingt-et-un. 


We do not know who lost, who won 
In that peculiar contest. 

But that game of vingt-et-un 
Did liven up the inquest 


Into the mysteries of luck 
And whether rogues could do one 
By marking cards and all such truck 
In the game of vingt-et-un. 


Sirius SINNICUs. 





THE JEST THAT MADE A LAW 


O STATUTE ever enacted in Eng- 

land is of greater importance than 

the Habeas Corpus Act, yet the passage 

of this enactment, at least at the particu- 

lar time when it finally came before the 

House of Lords, was due entirely to a 
jest. 

Lord Grey and Lord Norris were 
named as tellers when the vote upon 
the bill was to be taken. Lord Grey 
was heartily in favor of the bill, which, 
however, seemed doomed to defeat. An 
immensely fat lord declared for the 
passage of the act, and Lord Grey 
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jestingly counted him for ten. Lord 
Norris, without looking up, set down 
ten votes. Lord Norris instantly went, 
on with his reckoning, or misreckoning 
and in due course it was reported to the 
House that those for the bill were the 
majority, though, as an actual matter 
of fact, the majority of the lords had de- 
clared against it. 


AN ERROR OF RECORD 


T HAPPENED thus. Attorney Hall, 
In re Estate of Nancy Snider, 
Dictated this way: ‘‘In the fall 
. She put her apple crop in cider.”’ 


Which, when his secretary heard, 
Although her eyes grew somewhat 
wider, 
She wrote it down without a word: 
“She put her apple crop inside her.” 


Roy Tempie House. 


A PATRIOTIC CRIMINAL 


HE criminal is generally regarded 

as an enemy to the state, and one 

would hardly look for much patriotism 

in a convict, but in one instance at 

least, a convict gave evidence of a 

patriotism equal to that of any soldier 
who ever fell upon a battlefield. 

In the year 1640 one John Goodman 
was tried and sentenced to death, but 
was reprieved by the King, much to 
the popular displeasure. Whereupon the 
prisoner forwarded to Charles I the fol- 
lowing extraordinary petition: — 

To the King’s Most Excellent Majesty. 

The petition of John Goodman, condemned, 
Humbly Sheweth, 

That whereas your majesty’s petitioner hath 
understood of a great discontent in many of 
your majesty’s subjects, at the gracious mercy 
your majesty was freely pleased to show 
upon your petitioner, by suspending the execu- 
tion of the sentence of death pronounced 
against your petitioner. 


These are humbly to beseech your majesty, 
rather to remit your petitioner to their mercies 
that are discontented, than to let him live the 
subject of so great a discontent in your people 
against your majesty, for it hath pleased God 
to give me grace to desire with the prophet, 
“That if this storm be raised for me, I may be 
cast into the sea, that others may avoid the tem. 
pest.” 

This is, most sacred sovereign, the petition 
of him that should esteem his blood well shed 
to cement the breach between your majesty and 
your subjects. 


HIS NATURAL GOOD SENSE 


XASPERATED Prosecutor (ad- 

dressing stupid defendant in a law- 

suit) — ‘‘Manalive! I should think you 

could see for yourself that you’re a born 

idiot. I should think your natural good 

sense would tell you!’’ — From Fliegende 
Blaetter. 


THE BUSINESS OUTLOOK 


GRADUATE from an eastern law 
school decided that the road to 
glory in his profession was a somewhat 
long one in this part of the country, 
and that there were too many other per- 
sons trying to travel it. So he con- 
sidered Horace Greeley’s advice to ‘‘go 
West,”’ and it seemed to him that 
Alaska ought to offer a new and promis- 
ing field. 

He wrote the postmasters at several 
of the Alaskan towns, and the first 
answer he received showed Uncle Sam's 
employees to be acquainted with the 
needs of their locality. The letter read: 

“In answer to your letter I have to 
state that for a town of one hundred 
inhabitants we are very well supplied 
with lawyers, as every other person you 
meet calls himself one. If you are any 
kind of a tinsmith at all you might 
make a success of that as a side line to 
the law, and if you have money enough 
to start a small saloon in connection with 
the tin shop I would say to come on.” 


SHEE ORES 
















sty, The graduate has about decided to 
ries HH remain in the East. The practice of 
a law in the Northwest seems rather 
God complicated somehow. 
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be IS IT A CASE OF MAYHEM? 
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N THE capital city of one of our 
Western states, which is justly 
noted for the ability and culture of its 
bar, a lawyer of considerable eminence 
has recently filed in the State Supreme 
Court a brief as amicus curiae. The 
amusing thing about it is that, wherever 
the phrase occurs in the brief, he refers 
to himself as “‘amicus cure.” 
Quaere: — Who is responsible — proof- 
reader or lawyer? — and is it not ‘‘con- 
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The Editor will rs glad to receive for this department anything | ond to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and 
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tempt” to knock an “i’’ out of the 
Court ? — to say nothing of the ethical 
insinuation involved in a lawyer’s be- 
coming ‘‘a Friend of Care?’”’ 





ARGUMENTUM AD HOMINEM 


HE following is a current Ger- 
man ancedote, source unknown :— 
Lawyer (to old Jew whose son has be- 
come a Christian) — “And now, my 
friend, when you are called up before 
the great Judge at the last day, and He 
asks you: ‘Why did you allow your son 
to leave the ways of his fathers and be 
baptized?’ what can you answer?” 
“TI can say: ‘But, Lord, did not Thy 
son do the same?’ ”’ 















A Scottish nobleman one day visited a lawyer 
at. his office, in which at the time there was a 
blazing fire, which led him to exclaim, “Mr. " 
your office is as hot as an oven.” ‘So it should 
be, my lord,” replied the lawyer, “‘as it is here 
I make my bread.” 










The following will was filed about forty years 
ago in the Surrogate’s office in New York: 
“Unto my beloved wife : All my worldly 
goods I have in store, I give my beloved wife 
and hers for evermore. I give all truly; I no 
limit fix. This is my will, she my executrix.” 




















The following verdict was rendered in Cal- 
houn county, Illinois: — 

“Kurners Verdict — We, the jurys, find the 
deceased dead man kum to his deth from the 
hans of some unbeknown purson, with an un- 
lauful iron weeping — named a ax with a hick- 
ory handel; which unlauful weeping wos 
used with deadly inant to kill the killed Ded 
Man. 

“P.S. We, the forsed and undercigned jurys, 
hopefully believe that the Ded M+" was be- 
headed by the Sed Ax.” 









USELESS BUT ENTERTAINING 





The late Justice Brewer was noted for his 
tolerant and broad-minded views. A Wash- 
ington diplomat recalled the other day a story 
told by Justice Brewer in illustration of the need 
for tolerance. 

“We should respect the views’of others” — so 
the story ran— “for morality itself is but a 
matter of environment. 

“A missionary in the South Seas was dis- 
tressed because her dusky parishioners were 
nude. She decided to try delicately to get them 
to wear at least a little clothing, and to this end 
she left a great many pieces of scarlet and green 
and yellow calico lying about the hut. 

“An elderly dame called one afternoon for 
spiritual advice. The missionary noted how 
enviously her eyes rested on the calico, and she 
took up a two-yard piece of the yellow, saying: — 

“ ‘I'll give you this if you'll wear it.’ 

“The female draped the calico about her like 
a skirt and departed in great glee. 

“But the next day, nude as before, she re- 
turned with the fabric under her arm. Handing 
it sadly to the missionary, she said: — 
“*Me no can wear it, missy. Me too shy. 

— New York Tribune. 
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Uniform Partnership Act 


A Uniform Partnership Act, drawn 
. up in accordance with the aggregate 
as opposed to the entity theory, was 
favored at the meeting of the Committee 
on Commercial Law of the Conference of 
Commissioners on Uniform State Laws, 
at Philadelphia Feb. 3-4. Three drafts 
were presented to the Committee, the 
original one based by the late Dean 
James Barr Ames on the entity theory, 
one by Dean William Draper Lewis 
and James B. Lichtenberger based on 
that theory, and one by Dean Lewis and 
Mr. Lichtenberger based on the aggre- 
gate or common law theory. The merits 
of the two theories were discussed by 
able speakers. The advocates of the 
entity theory included Prof. Samuel 
Williston, who thought this theory 
was consistent and solved some of the 
difficult problems of our present law. 
He believed it to be the idea underlying 
the decisions in most states. A letter 
from Judge Hough of New York favor- 
ing this theory was read. The aggregate 
theory was supported by Prof. Francis 
M. Burdick of Columbia, Prof. Floyd 
R. Mechem of Chicago, Prof. George 
D. Zohm, Prof. William R. Vance, 
Prof. Aymar of New York Law School, 
and George Wharton Pepper of Phila- 
delphia, and a communication from the 
late Judge Francis C. Lowell of Boston 
favoring the aggregate theory was read. 
The committee resolved that the drafts- 
men, Dean Lewis and Mr. Lichtenberger, 
revise the draft adopting the aggregate 
or common law theory in accordance 
with the views expressed, and present 
the same to the committee for further 
consideration at Boston in the latter 
part of August, when the Conference 
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of Uniform Commissioners and Ameri- 
can Bar Association will meet. 





Personal 
Alfred Stedman Hartwell, Chief Jus- 
tice of the Supreme Court of Hawaii, 
who is in his seventy-fifth year, resigned 
Feb. 2. Chief Justice Hartwell was a 
member of the Massachusetts legisla- 
ture in 1867. 





Gen. George B. Davis has retired 
from the office of Judge Advocate 
General, U. S. A., on reaching the age 
of sixty-four and has been succeeded 
by Col. Enoch H. Crowder, with the 
rank of Brigadier-General. 





The following nominations have lately 
been confirmed by the Senate: George 
E. Martin of Ohio, Associate Judge 
of the Court of Customs Appeals; 
Walter I. Smith, Circuit Judge, eighth 
circuit; Frank H. Rudkin, District 
Judge, the eastern district of Washing- 
ton; Pedro De Aldrey, Associate Jus- 
tice of the Supreme Court of Porto 
Rico; Alfred E. Holton, United States 
Attorney, the western district of North 


Carolina; Edward Engerud, United 
States* Attorney, district of North 
Dakota. 





Applause which lasted several minutes 
greeted Justice Charles E. Hughes of the 
United States Supreme Court when he 
rose to speak last night at the annual 
banquet of the New York County Bar 
Association, Feb. 18, at the Hotel Astor. 
The demonstration was considered re- 
markable from the fact that the gather- 
ing included men who were vigorous 
opponents of Mr. Hughes during his 
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itical ascendancy. Alton B. Parker, 
president of the organization, was toast- 
master, and in introducing Justice 
Hughes declared that when the com- 
munity discovered a great lawyer and a 
splendid state executive it had also 
uncovered a brilliant statesman. Attor- 
ney-General Wickersham pleaded for 
a fearless and independent judiciary. 





Bar Associations 


Connecticut.— The annual meeting 
of the Connecticut State Bar Associa- 


‘tion was held Feb. 6 at Bridgeport. 


President George E. Hill of Bridgeport 
read his annual report, reviewing the 
work of the association for the past 
year. The annual reports of Vice- 
President Hadlai A. Hull of New 
London and Secretary-Treasurer James 
E. Wheeler of New Haven were also 
read. Talcott H. Russell of New Haven 
read a paper on “Sham Issues.”’ There 
was a banquet in the evening at the 
University Club. The election of officers 
resulted as follows: President, George 
E. Hill of Bridgeport; vice-president, 
Hadlai A. Hull of New London; secre- 
tary-treasurer, James E. Wheeler, of 
New Haven. 





Illinois. — Reform of the law of 
procedure and practice was the subject 
of discussion at the semi-annual meeting 
of the Illinois State Bar Association 
held at Springfield on February 16. 
The Illinois Conference on the reform 
of the law, consisting of delegates from 
all parts of the state, proposed certain 
amendments to the Practice Act for 
discussion at this meeting. The dis- 
cussion was opened by Edgar B. Tolman 
of Chicago, President of the Conference. 
The proposed amendments. which 
brought forth the most discussion were 
those relating to sections 73 and 74 
of the present Practice Act. It is pro- 
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posed to amend section 73 so as to read 
as follows: — 


“Hereafter no judge shall instruct 
the petit jury in any case, civil or 
criminal, unless his charge is reduced to 
writing and he shall before the same is 
read to the jury, submit it to the counsel 
for the respective parties and give them 
an opportunity, in the absence of the 
jury, to state specifically all their ob- 
jections to the instructions therein 
contained and to the refusal of the court 
to embody in his charge any instruction 
requested by counsel, together with the 
reasons for such objections.” 


It is pretty generally conceded that 
the amendment to this section would be 
a decided improvement on the present 
practice. It is substantially the practice 
now pursued in the state of Indiana. 

The proposed amendment to section 
74, which found both supporters and 
opponents, is as follows: — 


“Exceptions to the charge as read to 
the jury and to the refusal of the court 
to embody in his charge any instruction 
requested by counsel for the respective 
parties, may be entered at any time 
before the jury retires, but not after- 
wards, and no objections or exceptions 
shall be considered on review except 
those specially called to the attention 
of the court, as provided in the foregoing 
section.” 


It is believed that the proposed amend- 
ments to these two sections would be 
of far-reaching importance and highly 
beneficial to the practice. They would 
do much toward rescuing the practice 
in Illinois from the general charge made 
by President Taft last year in his speech 
at Chicago, wherein he said that the 
administration of justice in our courts 
was a disgrace to our civilization. These 
amendments must appeal to every law- 
yer who is honestly endeavoring to aid 
the court and jury to arrive at a correct 
conclusion of the case. If adopted 
the court would be protected when 











instructing the jury by the combined 
advice and counsel of the attorneys on 
both sides. It is believed that these 
proposed amendments would greatly 
reduce the number of retrials and also 
greatly diminish the number of appeals 
taken on account of erroneous instruc- 
tions. 

If the judge who reads the instructions 
to the jury and the lawyer who wrote 
the instructions, as well as the attorney 
for the other side, are not misled by 
them and believe them to be the law 
when read to the jury, the laymen who 
compose the jury certainly will not be 
misled by them. The principle involved 
in both these proposed amendments 
is the correct one, viz: That the lawyers 
on both sides shall help the court in 
correctly applying the law to the case 
on trial and if they do not do so, they 
shall not be permitted to take advan- 
tage of their own negligence. 

These amendments are now pending 
before the Legislature and are incor- 
porated in House Bill 418 and Senate 
Bill 327, together with the other amend- 
ments proposed by the Illinois Confer- 
ence on the Reform of the Law. 

The ceremonies attending the un- 
veiling of the portraits of the former 
Justices of the Supreme Court were held 
in the Supreme Court building. The 
Supreme Court room was crowded 
with judges and lawyers representing 
all sections of the state. Chief Justice 
Alonzo K. Vickers opened the exercises. 
Edward C. Kramer of East St. Louis 
spoke on the Supreme Court under the 
Constitution of 1818. Stephen S. Greg- 
ory of Chicago had for his subject the 
Supreme Court under the Constitution 
of 1848, while President William R. 
Curran of Pekin delivered an address 
upon the Supreme Court under the Con- 
stitution of 1870. The response on 
behalf of the Court was made by Justice 
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James H. Cartwright. 


The meeting 
closed with a banquet at the St. Nicho. 
las Hotel at night, which was attended 
by about three hundred members of 


the bar. The speakers and toasts were 
as follows: — , 
Toastmaster, President William R, 
Curran, Pekin; “The State,” James A. 
Connolly, Springfield; ‘The Law,” 
George T. Buckingham, Chicago; “The 
Court,” Frank J. Loesch, Chicago; “The 
Bar,” Adlai E. Stevenson, Bloomington. 





Miscellaneous 


The new United States Commerce 
Court had its first meeting Feb. 6 at 
Washington, D. C., in the office of 
Judge Martin A. Knapp, former chief 
of the Interstate Commerce Commis- 
sion. The four other members of the 
Court are William H. Hunt of Montana, 
Robert Wodrow Archbald of Pennsyl- 
vania, Julian W. Mack of Illinois and 
John Emmet Garland of South Dakota. 
An order has been entered designating 
April 3, 1911, for the first hearing. 





The draftsmen of the Arizona con- 
stitution followed the advice of Presi- 
dent Taft as regards the length of that 
document, the President having, in the 
course of a speech in Arizona, held up 
the Oklahoma constitution as a “horri- 
ble example’’ and advised the state to 
make its constitution as brief as possible 
and free from legislative details. The 
constitution goes the entire length of 
the “progressive” program, incorporat- 
ing not only the initiative and referen- 
dum but a radical provision for the 
recall of the judiciary. By a vote of 
more than 76.12 per cent the constitu- 
tion was ratified at the recent election. 
The official canvass was completed 
Feb. 27. Out of 16,009 votes cast, 


12,187 were in favor of the constitution 
and 3,822 against it. 
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